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NEXPOINT LIFE SCIENCES III DST 

PRIVATE PLACEMENT MEMORANDUM 

Class 1 Beneficial Interests in a Delaware Statutory Trust 
Minimum Purchase: 0.326% Interest ($100,000 of equity and $102,083 of debt) 

Maximum Offering Amount: $30,661,253 of Interests (100% ownership of the Trust) 

The Trust 

NexPoint Life Sciences III DST (the “Trust”) is a recently formed Delaware statutory trust (“DST”) that is 
offering to sell (the “Offering”) up to 100% of the Class 1 Beneficial Interests (as defined herein) in the Trust (the 
“Interests”) to Accredited Investors (as defined herein) pursuant to the terms of this Private Placement Memorandum 
(this “Memorandum”).  Purchasers of Interests pursuant to this Offering (“Purchasers”) will become beneficial 
owners of the Trust (each, a “Beneficial Owner”).  You should read this Memorandum in its entirety before 
making an investment decision. 

The Sponsor 

NexPoint Real Estate Advisors IV, L.P. (“NexPoint Real Estate Advisors”) is the sponsor (the “Sponsor”) 
of this Offering.  NexPoint Real Estate Advisors is an affiliate of NexPoint Advisors, L.P. (together with NexPoint 
Real Estate Advisors, “NexPoint”).  NexPoint is a leading alternative investment platform that provides differentiated 
access to alternatives through a range of investment offerings, including publicly traded real estate investment trusts 
(“REITs”), real estate private placements, Section 1031 Exchanges (as defined herein), closed-end funds, interval 
funds, and a business development company (“BDC”).  NexPoint is based in Dallas, Texas.  NexPoint and its affiliates 
had approximately $14.6 billion in assets under management as of September 30, 2023 and have completed over $19 
billion in gross real estate acquisitions since the beginning of 2012. The NexPoint group of companies is the direct or 
indirect sponsor of and/or investment advisor to NexPoint Residential Trust, Inc. (“NXRT”), an externally managed, 
publicly traded REIT that manages a portfolio of “Class B” value-add multifamily properties; NexPoint Real Estate 
Finance, Inc. (formerly, NexPoint Multifamily Capital Trust, Inc., “NREF”), an externally managed, publicly traded 
REIT and commercial real estate finance company; NexPoint Real Estate Strategies Fund (“NRESF”), a continuously 
offered closed-end management investment company that operates as an interval fund; NexPoint Diversified Real 
Estate Trust (“NXDT”) (f.k.a. NexPoint Strategic Opportunities Fund or “NHF”, a publicly listed REIT); NexPoint 
Hospitality Trust (“NHT”), an externally managed, publicly traded REIT listed on the TSX Venture Exchange, that 
manages a portfolio of hospitality assets located in the United States; VineBrook Homes Trust, Inc. (“VBHT”), an 
externally managed REIT that is a public filer and manages a portfolio of single-family housing properties in the 
Midwest and Southeast; and NexPoint Storage Partners, Inc. (“NSP”), a formerly publicly traded REIT (traded under 
the name Jernigan Capital, Inc. (“JCAP”)) focused on the self-storage sector. The NexPoint platform is also the 
investment advisor to multiple REIT Subsidiaries (as defined herein) that are wholly-owned subsidiaries of affiliated 
registered investment companies: NexPoint Real Estate Capital, LLC (“NREC”); NexPoint Real Estate Opportunities, 
LLC (“NREO”); NexPoint Capital REIT, LLC; NFRO REIT Sub, LLC; and GAF REIT, LLC (the wholly-owned 
subsidiaries are collectively referred to herein as the “REIT Subsidiaries”).   

The Manager of the Trust  

NREA LS III Manager, LLC, a Delaware limited liability company (the “Manager”) and an affiliate of the 
Sponsor, will manage the Trust.  The Manager of the Trust will be managed by senior members of the Sponsor’s 
management team, the members of whom are described below.  The Manager is also the Signatory Trustee (as defined 
herein) of the Trust.   

The Property 

“11200 Hudson Road” is a medical device research and development facility located at 11200 Hudson Road, 
Woodbury, Minnesota 55129 (the “Property”).  As of December 31, 2023, the Property was 100% leased to the 
Tenant (as defined herein).   
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The Acquisition Closing 

On December 20, 2023, the Dugaboy Investment Trust (“DIT”), an affiliate of the Sponsor, indirectly 
acquired 11200 Hudson Holdings, LLC, a Delaware limited liability company (“Holdings”) (such indirect acquisition 
of Holdings, the “Acquisition Closing”).  Holdings was the sole owner of NREA LS III Contributor, LLC (the 
“Contributor”), which, in turn, was the sole owner of 11200 Hudson, LLC (the “SPE”).  The SPE was the owner of 
the Property.  DIT’s indirect acquisition of Holdings (and thus, the SPE) was pursuant to that certain Membership 
Interest Purchase Agreement dated as of December 20, 2023 (the “MIPA”) in which DIT acquired 100% of the 
interests in Holdings.  The seller of interests in Holdings was 11200 Hudson Equity Investors, LLC, a Delaware limited 
liability company (the “Seller”).  The Seller is an unaffiliated third-party with respect to the Sponsor.  The purchase 
price under the MIPA was $57,750,000.  In connection with the Acquisition Closing, the Contributor converted the 
SPE into a DST (i.e., the Trust) by way of a Delaware-law conversion on December 20, 2023 (the “DST 
Conversion”).  Also in connection with the Acquisition Closing, the Trust issued to the Contributor all of the Class 2 
Beneficial Interests in the Trust (the “Class 2 Beneficial Interests”).  References in this Memorandum to the 
“acquisition of the Property” and other, similar phrases are intended to refer to the indirect acquisition of the Property 
by way of the indirect acquisition of the SPE and the DST Conversion.  

Prior to the Acquisition Closing, the SPE had a loan in the original principal amount of $31,300,000 (the 
“Loan”) from Wings Financial Credit Union, a Minnesota credit union (the “Lender”) which was originally entered 
on October 24, 2022.  In connection with the Acquisition Closing and the DST Conversion, the Trust assumed the 
Loan from the SPE and amended and restated the loan documents, previously entered into by the SPE, with the Lender.  
The Property is collateralized under the Loan.  As part of the foregoing, the Contributor paid a facilitation fee (the 
“Facilitation Fee”) in the amount of $577,500 to the Sponsor in connection with the Sponsor’s services in the 
identification, negotiation, diligence, and acquisition of the Property.   

In connection with the Loan, the Sponsor obtained an appraisal for the Property prepared by BBG Inc. 
(“BBG”), dated October 23, 2023 (the “Appraisal”), reflecting a market value “as is” for the Property of $59,000,000.   

The Master Lease, the Tenant Lease, and the Tenant 

The Master Lease 

Concurrent with the acquisition of the Property, the Trust leased the Property to 11200 Hudson Leaseco, 
LLC, a newly formed Delaware limited liability company (the “Master Tenant”), pursuant to a Master Lease 
Agreement dated as of December 20, 2023 (the “Master Lease”).  The Master Tenant is owned by an unaffiliated 
third-party with respect to the Sponsor and will manage the Property.  The Master Tenant sub-leases the Property to 
the Tenant.   

The Tenant Lease and the Tenant 

The SPE was a party to that certain lease agreement with Kindeva Drug Delivery L.P., a Delaware limited 
partnership (the “Tenant” or “Kindeva”), dated July 31, 2020, with respect to the Property (the “Tenant Lease”).  
The Trust, as the successor entity of the SPE, assumed the Tenant Lease in connection with the Acquisition Closing.  
Subsequently, the Tenant Lease was assigned to the Master Tenant in connection with the Master Lease.  The Tenant 
Lease had an initial term of 15 years, expiring September 30, 2036.  The Tenant has three options (each, an “Extension 
Option”) to extend the term of the Tenant Lease, each for a five-year term.   

The Tenant, Kindeva, is a global contract development and manufacturing organization (“CDMO”) in the 
pharmaceutical industry, focused on drug-device combination products.  The Tenant is an industry leader in 
combination drug delivery and manufacturing and provides expertise at every stage of pulmonary and nasal, injectable, 
and transdermal therapy development and manufacturing.  The Tenant’s offerings span early-stage feasibility through 
commercial scale drug product fill-finish, container closure system manufacturing, and drug-device product assembly.  
The Tenant serves a global client base from its nine manufacturing, research, and development facilities located in the 
United States and United Kingdom.  See “The Property and the Tenant.”   
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The Trust and the Trust Agreement 

The Trust is governed by that certain Trust Agreement dated December 20, 2023 (the “Trust Agreement”), 
by and among the Contributor, the Manager (also in its capacity as Signatory Trustee (as defined herein)), and the 
Corporation Trust Company, as the Delaware trustee (the “Delaware Trustee”; together with the Signatory Trustee, 
the “Trustees”).  Each Purchaser will acquire Interests subject to the Trust Agreement that will govern the terms of 
the Trust, as well as the rights and obligations of the Beneficial Owners with respect to their investment.   

The Manager is the manager and signatory trustee of the Trust.  The Manager may appoint, in its sole 
discretion, from time to time, a co-trustee to serve with the Delaware Trustee for the limited purpose of executing any 
documentation that may require the signature of an authorized representative of the Trust (the “Signatory Trustee”).  
The Manager will have the power and authority to manage the investments and affairs of the Trust and has the sole 
power to determine when it is appropriate to sell or otherwise transfer the Property.  The Manager and the Beneficial 
Owners, as applicable, have a right of first offer with respect to a proposed transfer of Interests.  The Manager and the 
Beneficial Owners also have a right of first refusal upon the proposed transfer of any Interests to a third-party. 

Section 1031 Exchanges 

A tax-deferred exchange (a “Section 1031 Exchange”) under Section 1031 of the Internal Revenue Code of 
1986, as amended (the “Code”) generally allows the seller of investment and business real property to defer federal 
and state capital gains taxation on the sale by exchanging certain real property for another real property of like-kind.  
Acquisition of the Interests is designed for, but not limited to, Purchasers seeking to participate in a Section 1031 
Exchange.  The Trust has not requested, and does not plan to request, a private letter ruling from the Internal Revenue 
Service (the “IRS”) that the Interests will be treated as a direct acquisition of the Property by the Purchasers for 
purposes of Code Section 1031.  However, tax counsel to the Trust has provided a tax opinion that the acquisition of 
an Interest by a Purchaser should be treated as a direct acquisition of the Property by a Purchaser for purposes of Code 
Section 1031.  This opinion, however, is limited in scope and does not opine on all matters necessary for the 
prospective Purchaser’s acquisition to qualify under Code Section 1031. 

“Best Efforts” Offering 

This Offering of Class 1 Beneficial Interests in the Trust (the “Class 1 Beneficial Interests”) is being made 
through the Managing Broker-Dealer (as defined herein) on a “best efforts” basis through the broker dealers 
participating in the offering (“Participating Dealers”), who are members of the Financial Industry Regulatory 
Agency, Inc. (“FINRA”).  The Trust, in its sole discretion, may cancel or modify this Offering, reject purchases of 
Interests in whole or in part, waive conditions to the purchase of Interests, and allow investments in increments smaller 
than the minimum purchase amount.   

Proceeds received from any Purchasers pursuant to accepted subscriptions for Interests will be held in escrow 
by UMB Bank, NA (the “Escrow Agent”), and the Sponsor will conduct an initial closing of such subscriptions (the 
“Initial Closing”).  The Sponsor may hold the Initial Closing at any time after one or more subscriptions of Interests 
have been processed.  Subsequent to the Initial Closing, the remaining Interests, if any, will continue to be sold and 
additional closings may be thereafter conducted on a daily basis in accordance with the Offering Documents (as 
defined herein) until the Maximum Offering Amount (as defined herein) of Interests is sold or, if earlier, until January 
31, 2025 (the “Offering Termination Date”).  See “Plan of Distribution.”  Notwithstanding the foregoing, in no 
event shall the number of initial record holders of Interests exceed the threshold for registration under Section 12(g) 
of the Securities Exchange Act of 1934 (the “Exchange Act”) or any successor provision. 

Financing and Reserves 

In connection with the Acquisition Closing and the DST Conversion, the Trust assumed the Loan from the 
SPE and amended and restated the loan documents, previously entered into by the SPE, with the Lender.  The 
foregoing assumption of the Loan was entered into pursuant to the terms of the “Loan Documents,” which include, 
among others, the Amended and Restated Loan Agreement (the “Loan Agreement”), the Amended and Restated 
Mortgage, Security Agreement and Fixture Financing Statement, the Amended and Restated Environmental and ADA 
Indemnity, the Amended and Restated Assignment of Leases and Rents, the Amended and Restated Promissory Note 
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(the “Note”), the Amended and Restated Nonrecourse Carveout Agreement, and the Tenant and Landlord 
Subordination Agreement.   

Pursuant to its authority under the Trust Agreement to establish additional reserves it determines are 
necessary to pay anticipated ordinary current and future Trust expenses, the Manager established an “Amortization 
Reserve” in connection with the Trust’s anticipated amortization payments under the Loan Documents and other Trust 
expenses.  The Amortization Reserve had no initial funds as of the closing of the Loan.  The Manager intends to use 
operating income to fund the Amortization Reserve during the first three years of the Trust, then gradually use the 
Amortization Reserve to supplement the Trust’s amortization payments over the future.   

The Loan Documents provide for a $31,300,000 Loan, with a 10-year term, interest-only payments for 36 
months at a fixed interest rate of 4.50% per annum.  Beginning on November 2029, interest rate will be adjusted to 
equal 2.00% plus the then-current “Three Year US Treasury Constant” (such sum, the “2029 Rate”) which is 
defined as the rate published for that number of years in the U.S. Department of the Treasury Daily Treasury Yield 
Curve Rates Update for the last publishing date before the interest rate adjustment date set forth above.  The Sponsor 
estimates, based on current projected forward curves, that the Three Year US Treasury Constant on November 2029 
will be 4.25%, yielding a projected 2029 Rate of 6.25%.  Finally, starting on December 2025, the Loan Documents 
provide that monthly installment of principal and interest are payable each month under an assumed amortization 
schedule of 300 months.  On a fully-loaded basis, the loan-to-capitalization (“LTC”) ratio is 50.52%.  The Loan is 
“non-recourse” to the Trust except for standard non-recourse carve outs contained within the Loan Documents.  
Purchasers will not be required to execute personal guaranties or an environmental indemnity agreement in favor of 
the Lender.  

An investment in an Interest is highly speculative and involves substantial risks including, but not limited to: 

 this is a “best-efforts” offering with no minimum raise or minimum escrow requirements; 
 the lack of liquidity and/or public market for the Interests; 
 the holding of a beneficial interest in the Trust with no voting rights with respect to the management or 

operations of the Trust or in connection with the sale of the Property; 
 risks associated with owning, financing, operating and leasing a medical device research and 

development facility, and real estate generally, in Minnesota, and more specifically the Minneapolis-St. 
Paul-Bloomington, MN-WI Metropolitan Statistical Area (the “Minneapolis MSA”); 

 the Tenant is engaged in the business of medical device research and development which is a highly 
competitive business characterized by rapidly evolving technology and thus the Tenant’s financial 
instability will materially and adversely affect the Master Tenant’s and the Trust’s operations;  

 risks associated with the impact of pandemics, including the COVID-19 pandemic, on the Property and 
the economies of the community in which the Property exists; 

 under the Tenant Lease, the Tenant is allowed to make certain permitted alterations to the Property which 
could adversely affect the Master Tenant’s ability to re-tenant the Property to a new tenant;  

 the Property is highly specific to the Tenant’s medical device research and development operations, 
which may adversely affect the Master Tenant’s ability to re-tenant the Property; 

 the Trust depends on the Master Tenant for revenue, and the Master Tenant depends on the Tenant for 
revenue and thus any default by the Master Tenant or the Tenant will adversely affect the Trust’s 
operations; 

 performance of the Master Tenant under the Master Lease; 
 reliance on the Master Tenant to manage the Property; 
 risks associated with the Master Tenant’s finances, including its limited capital, limited operating history, 

and the Demand Note (as defined herein) that capitalizes the Master Tenant;  
 risks relating to the terms of the financing for the Property, including the use of leverage; 
 the existence of various conflicts of interest among the Sponsor, the Trust, the Master Tenant, the Asset 

Manager (as defined herein), and their affiliates; 
 material tax risks, including treatment of the Interests for purposes of Code Section 1031 and the use of 

exchange funds to pay acquisition costs, which may result in taxable boot; 
 the Interests not being registered with the Securities and Exchange Commission (the “SEC”) or any state 

securities commissions; 
 risks relating to the costs of compliance with laws, rules and regulations applicable to the Property; 
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 risks related to competition from properties similar to and near the Property; and 
 lack of diversity of investment as to type of asset or geographic location.   

 
You must carefully consider the risk factors beginning on page 34 of this Memorandum.  Neither the SEC nor 
any state securities commission has reviewed, approved or disapproved of this Memorandum or the Interests, 
nor have they passed upon the accuracy or adequacy of the information set forth in this Memorandum. Any 
representation to the contrary is a criminal offense.  
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 Cash Price To 
Purchasers 

Sales Commissions and 
Expenses(1) Proceeds to the Trust(2) 

Per 0.326% Interest 
(minimum purchase)(3) $100,000 $9,350 $90,650 

Maximum Offering 
Amount $30,661,253 $2,866,827 $27,794,426 

 

The date of this Memorandum is January 3, 2024 

(1) NexPoint Securities, Inc., a Delaware corporation, a member of FINRA and an affiliate of the Sponsor, will 
serve as Managing Broker-Dealer for the Offering (the “Managing Broker-Dealer”).  The Managing 
Broker-Dealer will receive sales commissions (the “Sales Commissions”) of up to 6.0% of the purchase 
price of the Interests sold in the Offering (“Total Sales”) by Participating Dealers, which it will re-allow to 
the Participating Dealers; provided, however, in the event a commission rate lower than 6.0% is negotiated 
with a Participating Dealer, the commission rate will be the lower agreed upon rate.  In addition, the 
Managing Broker-Dealer will receive, on a non-accountable basis, and will re-allow to Participating Dealers 
on a non-accountable basis, allowances for marketing and due diligence expenses of up to 1.25% of the Total 
Sales (“Marketing/Due Diligence Expense Allowances”).  The Managing Broker-Dealer will also receive 
a Managing Broker-Dealer Fee of up to 1.50% of the Total Sales (the “Managing Broker-Dealer Fee”) 
which it may at its sole discretion partially re-allow to the Participating Dealers for non-accountable 
marketing expenses in addition to any other allowances.  The Sponsor and its affiliates will be entitled to 
reimbursement for expenses incurred in connection with the Offering, on an accountable basis, of 0.6% of 
the Offering amount, including, but not limited to, the costs of organizing the Trust and other entities, 
estimated marketing, legal, finance, accounting and printing fees and expenses incurred in connection with 
this Offering (the “Organization and Offering Expenses”).  The total aggregate amount of the Organization 
and Offering Expenses, Sales Commissions, Marketing/Due Diligence Expense Allowances and the 
Managing Broker-Dealer Fee (collectively, “Sales Commissions and Expenses”) will not exceed 9.35% of 
the Total Sales. The Trust may, in its discretion, accept purchases of Interests net of all or a portion of the 
Sales Commissions otherwise payable from Purchasers purchasing through a Registered Investment Advisor 
(“RIA”) with whom the Purchaser has agreed to pay a fee for investment advisory services in lieu of 
commissions, and affiliates of the Trust, including the Sponsor, may purchase the Interests net of Sales 
Commissions and the Marketing/Due Diligence Expense Allowances. See “Plan of Distribution” and 
“Estimated Use of Proceeds.”  

(2) The Trust is offering a maximum of $30,661,253 of Interests (the “Maximum Offering Amount”), which, 
if sold in full, will represent 100% of the outstanding Interests in the Trust at the end of the Offering. The 
proceeds shown are after deducting Sales Commissions and Expenses, but before deducting fees and 
expenses incurred in connection with the Offering and the closing of the Loan, including those payable to the 
Sponsor and its affiliates.  See “Estimated Use of Proceeds” and “Compensation and Fees.” 

(3) The minimum cash purchase price of $100,000 and deemed debt assumption of $102,083 represents a 0.326% 
ownership interest in the Trust. The Trust may waive the minimum purchase requirement in its sole 
discretion.  Payments received from any Purchaser prior to the Initial Closing or any other closing with 
respect to such Purchaser will be held in an escrow account with the Escrow Agent.  Purchasers will not 
receive any interest on funds held in the escrow account. 
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POTENTIAL PURCHASERS SHOULD CAREFULLY CONSIDER THE FOLLOWING: 

Do not construe the contents of this Memorandum as legal, financial or tax advice. Consult your own 
independent counsel, accountant or business advisor as to legal, financial, tax and related matters concerning 
an investment in Interests.  None of the Trust, the Sponsor, nor any of their affiliates (including the Managing 
Broker-Dealer) makes any representation or warranty of any kind with respect to the acceptance by the IRS 
or any state taxing authority of your treatment of any item on your tax return or the tax consequences if you 
are investing in Interests as part of a Section 1031 Exchange.   

Each prospective Purchaser should note that the Trust, the Sponsor, and their affiliates (including the 
Managing Broker-Dealer) make no representation or warranty of any kind regarding the suitability of an investment 
in the Interests by a prospective Purchaser.  Further, each prospective Purchaser will be required to acknowledge and 
agree that it has not relied upon any investment advice or recommendation of the Trust, the Sponsor, or any of their 
affiliates (including the Managing Broker-Dealer) as a basis for the decision to invest in the Interests.  Accordingly, 
each prospective Purchaser should examine the suitability of this type of investment in the context of its own needs, 
purchase objectives, and financial capabilities and should make its own independent investigation and decision as to 
suitability and as to the risk and potential gain involved.   

Neither the Trust, the Sponsor, nor any of their respective affiliates has authorized any person to make any 
representations or furnish any information with respect to the Interests or the Property, other than as set forth in this 
Memorandum or other documents or information the Trust or the Sponsor may furnish to you upon request. You are 
encouraged to ask the Trust or the Sponsor questions concerning the terms and conditions of this Offering and the 
Property. 

This Memorandum constitutes an offer of Interests only to the person whose name appears in the appropriate 
space on the cover page of this Memorandum.  Furthermore, the delivery of this Memorandum does not constitute an 
offer, or solicitation of an offer, to purchase an Interest to anyone in any jurisdiction in which such an offer or 
solicitation is not authorized. 

The Sponsor has prepared this Memorandum solely for the benefit of persons interested in acquiring Interests. 
You may not reproduce or distribute this Memorandum, in whole or in part, or disclose any of its contents without the 
prior written consent of the Trust or the Sponsor. You agree, by accepting delivery of this Memorandum, that, upon 
the request of the Trust or the Sponsor, you will immediately return this Memorandum to the Sponsor along with all 
other documents provided to you in connection with the Offering if you do not purchase any of the Interests or if the 
Offering is withdrawn or terminated. 

This Memorandum contains summaries of certain agreements and other documents.  While the Sponsor 
believes these summaries are accurate, you should refer to the actual agreements and documents for more complete 
information about the rights, obligations and other matters in the agreements and documents.  The Sponsor will make 
the agreements and documents relating to this investment available to you and/or your advisors upon request, if such 
requested agreements and documents are readily available to the Sponsor. 
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A WARNING ABOUT FORWARD-LOOKING STATEMENTS 

This Memorandum contains statements about operating and financial plans, performance of the Property, 
regulatory compliance and litigation, and projections of future results.  Forward-looking statements may be identified 
by the use of words such as “expects,” “anticipates,” “intends,” “plans,” “will,” “may” and similar expressions.  The 
“forward-looking” statements are based on various assumptions, for example, the growth and expansion of the 
economy, projected financing environment and real property market value trends, regulatory enforcement, and third-
party behavior, and these assumptions may prove to be incorrect.  Accordingly, while the Sponsor believes these 
assumptions to be reasonable under the circumstances existing at the time they were made, such forward-looking 
statements might not accurately predict future events or the actual performance of an investment in the Interests. 
Factors that could cause forward-looking statements to be incorrect include changes in the economy or the markets 
where we operate, developments in litigation, changes in regulatory frameworks, and other factors discussed more 
completely in the risk factors section of this Memorandum.  In addition, you must disregard any projections and 
representations, written or oral, which do not conform to those contained in this Memorandum. 

MARKET DATA 

The market data and forecasts used in this Memorandum were obtained from independent industry sources 
as well as from research reports prepared for other purposes.  Neither the Trust, the Sponsor, nor their affiliates have 
independently verified the data obtained from these sources and cannot assure you of the accuracy or completeness of 
the data. Forecasts and other forward-looking information obtained from these sources are subject to the same 
qualifications and the additional uncertainties regarding the other forward-looking statements in this Memorandum. 

All brand names, trademarks, service marks, and copyrighted works appearing in this Memorandum are the 
property of their respective owners. This Memorandum may contain references to registered trademarks, service 
marks, and copyrights owned by the third-party information providers. None of the third-party information providers 
is endorsing the offering of, and shall not in any way be deemed an issuer or underwriter of, the Interests, and shall 
not have any liability or responsibility for any statements made in this Memorandum or for any financial statements, 
financial projections or other financial information contained in, or attached as an exhibit to, this Memorandum. 

NOTICE TO PURCHASERS IN ALL STATES 

The Interests are being offered only to persons who are “accredited investors” as that term is defined 
in Rule 501 promulgated under the Securities Act of 1933 (“Accredited Investors”), as amended (the “Securities 
Act”) and applicable state securities laws. 

The Interests will not be registered under the Securities Act or the securities laws of any state.  We will 
offer and sell the Interests in reliance on exemptions from the registration requirements of these laws. The 
Interests will be subject to restrictions on transferability and resale and you will not be able to transfer or resell 
Interests or any beneficial interest therein unless the Interests are registered pursuant to or exempted from 
such registration requirements.  You must be prepared to bear the economic risk of an investment in the 
Interests for an indefinite period of time and be able to withstand a total loss of your investment. 

The securities laws of certain jurisdictions grant purchasers of securities sold in violation of the 
registration or qualification provisions of such laws the right to rescind their purchase of such securities and 
to receive back the consideration paid.  We believe that the Offering described in this Memorandum is not 
required to be registered or qualified.  Many of these laws granting the right of rescission also provide that 
suits for such violations must be brought within a specified time, usually one year from discovery of facts 
constituting such violation.  Should any Purchaser institute an action claiming that the Offering conducted as 
described herein was required to be registered or qualified, the contents of this Memorandum will be deemed 
to constitute notice of the facts of the alleged violation. 

PROSPECTIVE PURCHASERS ARE HEREBY NOTIFIED THAT: ANY DISCUSSION OF 
FEDERAL TAX ISSUES CONTAINED OR REFERENCED IN THIS MEMORANDUM IS WRITTEN IN 
CONNECTION WITH THE PROMOTION OR MARKETING BY THE TRUST OF THE TRANSACTIONS 
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OR MATTERS ADDRESSED IN THIS MEMORANDUM.  PROSPECTIVE PURCHASERS SHOULD SEEK 
ADVICE BASED ON THEIR PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX 
ADVISOR. 
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EXHIBIT A: PURCHASE AGREEMENT 
EXHIBIT B: TAX OPINION 
EXHIBIT C:  FINANCIAL FORECAST 

In an effort to promote environmental responsibility, the Sponsor has made most of the additional information relating 
to the Offering available in electronic copies (the “Digital Investor Kit”) rather than by paper copy.  Paper copies 
are, however, available upon request.  To obtain paper copies, please contact your financial advisor and/or Investor 
Services at NexPoint Securities, Inc., 300 Crescent Court, Suite 700, Dallas, Texas 75201, or 833-697-7253, Option 
4. 

The following additional documents are available in the Digital Investor Kit: 

 Appraisal 
 Asset Management Agreement 
 Trust Agreement (including the form of “Springing LLC Agreement”) 
 Loan Documents 
 Master Lease Agreement 
 Phase I Environmental Site Assessment 
 Property Condition Assessment 
 Survey 
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 Owner’s Policy of Title Insurance 
 Tenant Lease 
 Zoning Report 

THE DOCUMENTS THAT ARE AVAILABLE IN THE DIGITAL INVESTOR KIT ARE IMPORTANT 
FOR PURPOSES OF A PURCHASER’S REVIEW.  IF YOU ARE NOT ABLE TO ACCESS THE DIGITAL 
INVESTOR KIT, PLEASE CONTACT THE SPONSOR IMMEDIATELY. 
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SUMMARY OF THE OFFERING 

The following summary provides selected limited information regarding the Offering and should be read in 
conjunction with, and is qualified in its entirety by, the more detailed information appearing elsewhere in this 
Memorandum.  You should read this entire Memorandum, including “Risk Factors,” before making a decision to 
invest in an Interest.  In this Memorandum, unless the context suggests otherwise, references to “we,” “us” and “our” 
mean the Trust and the Sponsor and, where the context permits, affiliates of the foregoing that may provide services 
in connection with the Offering, management of the Trust, and acquisition, financing, leasing, management and 
disposition of the Property.  

The Interests:  We are offering to Accredited Investors up to $30,661,253 in 
Class 1 Beneficial Interests in the Trust, which is the owner of 
the Property (the owners of such Interests along with the 
Contributor will be Beneficial Owners).  The Interests being 
sold in this Offering will represent 100% of the outstanding 
beneficial interests in the Trust if the Maximum Offering 
Amount of Interests is sold.  The minimum purchase price is 
$100,000 in cash, which represents a 0.326% beneficial 
ownership interest in the Trust.  Although Purchasers will not 
assume any liability for the Loan, for purposes of determining 
liabilities assumed for federal income tax purposes (including 
in connection with a Section 1031 Exchange), each Purchaser 
should be deemed to have assumed $102,083 of mortgage debt 
for each 0.326% beneficial ownership Interest in the Trust that 
he, she or it acquires.  The price of an Interest will include a pro 
rata portion of the value of the Property, Sales Commissions 
and Expenses, Loan-Related Costs (as defined herein), Other 
Closing Costs (as defined herein), the Facilitation Fee, and the 
Lender Reserves.  See “Estimated Use of Proceeds” and 
“Compensation and Fees.” 

Investment Objectives and Risks: The Sponsor’s business plan for the Property and its investment 
objectives for the Interests will be to (i) preserve the Purchasers’ 
capital investment, (ii) make monthly distributions from Master 
Lease rent payments estimated to start at 4.18% per annum in 
year one, and projected to range from 4.01% to 4.10% per 
annum in years two through nine, which may be partially tax-
deferred as a result of depreciation and amortization expenses, 
(iii) capitalize on strong demographics, population, economic 
growth, life-sciences demand drivers, and stable economic 
conditions in the Minneapolis MSA, and (iv) sell the Property 
at a profit within approximately five to nine years.  See 
“Business Plan.” 

 There is no guarantee that the objectives will be successfully 
achieved, that the Property’s value will be enhanced, or that the 
Property will be sold within the planned time period.  An 
investment in the Interests involves substantial risks.  See “Risk 
Factors.” 

The Property: The Property, also known as “11200 Hudson Road,” is a 
medical device research and development facility located at 
11200 Hudson Road, Woodbury, Minnesota 55129.  As of 
December 31, 2023, the Property was 100% leased to the 
Tenant.   
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The Acquisition Closing: On December 20, 2023, DIT, an affiliate of the Sponsor, 
indirectly acquired Holdings via the Acquisition Closing.  
Holdings was the sole owner of the Contributor, which, in turn, 
was the sole owner of the SPE.  The SPE was the owner of the 
Property.  DIT’s indirect acquisition of Holdings (and thus, the 
SPE) was pursuant to the MIPA in which DIT acquired 100% 
of the interests in Holdings.  The Seller was 11200 Hudson 
Equity Investors, LLC, a Delaware limited liability company.  
The Seller is an unaffiliated third-party with respect to the 
Sponsor.  The purchase price under the MIPA was $57,750,000.  
In connection with the Acquisition Closing, the Contributor 
converted the SPE into a DST (i.e., the Trust) via the DST 
Conversion.   

 Prior to the Acquisition Closing, the SPE had the Loan in the 
original principal amount of $31,300,000 from the Lender 
which was originally entered on October 24, 2022.  In 
connection with the Acquisition Closing and the DST 
Conversion, the Trust assumed the Loan from the SPE and 
amended and restated the loan documents, previously entered 
into by the SPE, with the Lender.  In connection with the Loan, 
the Sponsor obtained the Appraisal, reflecting a market value 
“as is” for the Property of $59,000,000.   

The Sponsor and the Master Tenant: The Offering is sponsored by the Sponsor (i.e., NexPoint Real 
Estate Advisors).  The Sponsor is an affiliate of NexPoint 
Advisors, L.P.  NexPoint (i.e., NexPoint Real Estate Advisors 
and NexPoint Advisors, L.P.) is a leading alternative 
investment platform that provides differentiated access to 
alternatives through a range of investment offerings, including 
publicly traded REITs, real estate private placements, Section 
1031 Exchanges, closed-end funds, interval funds, and a BDC.  
NexPoint and its affiliates had approximately $14.6 billion in 
fee-earning assets under management as of September 30, 2023 
and have completed over $19 billion in gross real estate 
acquisitions since the beginning of 2012.   

 Concurrently with the Acquisition Closing, the Trust master 
leased the Property to the Master Tenant pursuant to the Master 
Lease.  The Master Tenant is owned by an unaffiliated third-
party with respect to the Sponsor and will manage the Property.  
The Master Tenant sub-leases the Property to the Tenant.  A 
copy of the Master Lease is available in the Digital Investor Kit. 

The Trust: Each Purchaser will acquire beneficial ownership interests in 
the Trust subject to the terms of the Trust Agreement, and will 
thereupon become a Beneficial Owner of the Trust.  The Trust 
Agreement will govern the rights and obligations of the 
Beneficial Owners with respect to the Trust. A copy of the Trust 
Agreement is available in the Digital Investor Kit. 

The Trust has two classes of Interests: (1) the Class 1 Beneficial 
Interests; and (2) the Class 2 Beneficial Interests.  In connection 
with the Acquisition Closing, the Trust issued to the 
Contributor all of the Class 2 Beneficial Interests, which 
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initially constitutes 100% of the issued and outstanding 
beneficial interests in the Trust. 

Pursuant to this Offering, the Trust is offering Class 1 
Beneficial Interests for sale to prospective Purchasers. As Class 
1 Beneficial Interests are sold to Purchasers, up to 100% of the 
Contributor’s Class 2 Beneficial Interests will be redeemed by 
the Trust on a one-for-one basis until the Maximum Offering 
Amount has been achieved and all Class 1 Beneficial Interests 
have been sold. 

The net proceeds thereafter will be used by the Trust, in 
accordance with the Trust Agreement.  The Trust shall retain 
and may utilize any remaining net proceeds to fund any 
reimbursements, compensation and fees owed to the Sponsor 
and/or its affiliates in connection with the Offering. 

With regard to the foregoing, the term “net proceeds” from the 
sale of each of the Class 1 Beneficial Interests shall mean an 
amount equal to the purchase price of each Class 1 Beneficial 
Interest, less the Sales Commissions and Expenses allocable to 
each such sale.  See “Estimated Use of Proceeds” and 
“Compensation and Fees.” 

The Manager may appoint, in its sole discretion, from time to 
time, a Signatory Trustee to serve with the Delaware Trustee 
for the limited purpose of executing any documentation that 
may require the signature of an authorized representative of the 
Trust.  The Manager has appointed itself as the initial Signatory 
Trustee of the Trust. 

The Beneficial Owners shall grant the “Exchange Entity” 
(which is defined as the Manager, its affiliates, successors, or 
assigns who shall be Controlled (as defined in the Loan 
Documents) by NexPoint or its affiliates) the right, but not the 
obligation, to require each Beneficial Owner to exchange its 
Interests for units in the Exchange Entity or to have their 
Interests purchased for cash, if the Exchange Entity exercises 
its exchange right under the Trust Agreement (the “Exchange 
Right”).  See “Summary of the Trust Agreement” and “Risk 
Factors.” 

Following the second anniversary of the Acquisition Closing, 
the Sponsor or its affiliates may, but have no obligation to, 
extend an offer to purchase from a Beneficial Owner some or 
all of such Beneficial Owner’s Interests (a “Periodic Purchase 
Offer”).  See “Summary of the Trust Agreement” and “Risk 
Factors.” 

Management of the Trust: NREA LS III Manager, LLC serves as the Manager of the Trust.  
The Manager has the power and authority to manage 
substantially all of the affairs and limited investment activities 
of the Trust, the primary responsibility for performing 
administrative actions in connection with the Trust, and the sole 
power to determine when it is appropriate to sell or otherwise 
transfer the Property, all of such power and authority limited to 
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the extent such powers and authority are materially consistent 
with the powers and authority conferred upon the trustee in 
Revenue Ruling 2004-86.  The Manager is managed by 
Holdings, which is an affiliate of the Sponsor.  See 
“Management.” 

In addition to the Exchange Right, the Trust will terminate upon 
the first to occur of (i) the sale of the Property by the Manager 
or (ii) a Transfer Distribution (as defined herein).  The Manager 
shall sell all of the Trust’s right, title and interest in and to the 
Master Lease and the end-user leases, the Property and any and 
all other property and assets (the “Trust Estate”) upon its 
determination (in its sole discretion) that the sale of the Trust 
Estate is appropriate; provided, however, that absent unusual 
circumstances, it is currently anticipated that the Trust will hold 
the Trust Estate for at least two years.  Any such sale of the 
Trust Estate shall occur as soon as practicable after the Manager 
has determined that the sale of the Trust Estate is appropriate 
and in such manner as the Manager determines to be in the best 
interests of the Trust.  Further, the Beneficial Owners agree to 
reimburse the Manager for reasonable and customary expenses 
incurred with respect to the foregoing. 

For purposes of this Memorandum, a “Transfer Distribution” 
shall be deemed to occur in the event the Manager determines 
that the Master Tenant is insolvent or has defaulted in paying 
rent, that the Property is in jeopardy of being lost due to a 
default or imminent default on the Loan, or in certain other 
circumstances (including (i) all of the Trust’s assets are in 
jeopardy of being lost for any reason, (ii) the Purchasers are at 
risk of losing all or a substantial portion of their investment in 
the Class 1 Beneficial Interests, or (iii) the Trust needs to take 
a prohibited action as detailed in the Trust Agreement), and the 
Manager further determines to transfer title to the Property to a 
newly-formed Delaware limited liability company (the 
“Springing LLC”) and terminate the Trust.  If the Trust is 
terminated pursuant to a Transfer Distribution, the Beneficial 
Owners will become members in the Springing LLC, and the 
Manager, or an entity controlled by the Manager, will become 
the manager of the Springing LLC. See “Summary of the Trust 
Agreement.” 

Master Lease: The Trust master leased the entirety of the Property to the 
Master Tenant under the Master Lease.  The Master Tenant will 
operate the Property pursuant to the terms of the Master Lease 
and it subleases the Property to the Tenant.  The Master Lease 
is, with certain exceptions regarding Landlord Costs (as defined 
herein), an “absolute net” lease, allocating to the Master Tenant 
all expenses and debt service obligations associated with the 
Property; provided, however, the Trust is obligated under the 
Master Lease to reimburse the Master Tenant for any expenses 
incurred to make repairs to maintain the Property and for capital 
expenditures (as determined under generally accepted 
accounting principles) with respect to (1) repairs and 
replacements of the structure, foundations, roofs, exterior walls, 
parking lots and improvements to meet the needs of tenants; (2) 
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leasing commissions; (3) certain hazardous substances costs; 
(4) any repairs identified in the property condition assessment 
report, or similar engineering report, performed in connection 
with the acquisition of the Property; and (5) other  
improvements  or replacements to the Property that would be 
considered Capital Expenditures (as defined in the Master 
Lease) or are required by law (collectively, “Landlord Costs”).  
The Master Tenant has the right to utilize certain reserves to 
meet its obligations.  The Master Lease commenced 
concurrently with the Acquisition Closing, and shall continue 
for a base term ending September 30, 2036, unless sooner 
terminated pursuant to the terms of the Master Lease. 

The Master Tenant is a newly-formed Delaware limited liability 
company which is capitalized with a demand note from its sole 
parent company (the “MT Parent”) in the amount of 
$1,900,000 (the “Demand Note”), but does not have other 
substantial assets except its leasehold interest in the Property 
under the Master Lease.  The MT Parent is an unaffiliated third-
party with respect to the Sponsor, but received financing from 
the Sponsor to support its Demand Note obligations.  See “Risk 
Factors.” 

Under the Master Lease, the Master Tenant shall pay the annual 
amount of “Base Rent” as specified in Exhibit A to the Master 
Lease, replicated below.  The Base Rent is payable monthly, in 
arrears, on the last day of each calendar month.  Additionally, 
under the Master Lease, the Master Tenant shall pay as 
additional rent (together, with Base Rent, “Rent”), certain real 
estate taxes, insurance costs, and the cost of utility service 
provided to the Property (“Uncontrollable Costs”).  However, 
the Sponsor does not expect there to be any material 
Uncontrollable Costs because the Tenant Lease is a net lease 
whereby the Tenant is solely responsible for the maintenance 
and services of the Property so that it is in clean, safe, orderly, 
sanitary, and first-class condition. See “Summary of the Master 
Lease and Tenant Lease.”   

Rent Amounts Pursuant to the Master Lease  

Lease 
Period Base Rent 

Year 1 $3,467,104 

Year 2 $3,537,875 

Year 3 $3,541,236 

Year 4 $3,127,921 

Year 5 $3,206,120 

Year 6 $3,286,273 
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Year 7 $3,368,429 

Year 8 $3,452,640 

Year 9 $3,538,956 

Year 10 $3,627,430 

Year 11 $3,718,116 

Year 12 $3,811,069 

Year 13 $2,911,562 

 

Tenant and Tenant Lease: Concurrent with the Acquisition Closing, the Master Tenant 
assumed the Tenant Lease with the Tenant (i.e., Kindeva).  
Kindeva is a global CDMO in the pharmaceutical industry, 
focused on drug-device combination products.  The Tenant is 
an industry leader in combination drug delivery and 
manufacturing and provides expertise at every stage of 
pulmonary and nasal, injectable, and transdermal therapy 
development and manufacturing.  The Tenant’s offerings span 
early-stage feasibility through commercial scale drug product 
fill-finish, container closure system manufacturing, and drug-
device product assembly.  The Tenant serves a global client 
base from its nine manufacturing, research, and development 
facilities located in the United States and United Kingdom.  See 
“The Property and the Tenant.”   

The Tenant Lease commenced on September 17, 2021 for a 
period of 15 years, ending September 30, 2036.  The Tenant is 
obligated to pay base rent to the landlord under the Tenant 
Lease each month as scheduled in the Tenant Lease.  In 
addition, the Tenant is obligated to pay additional rent to the 
landlord under the Tenant Lease as set forth in an exhibit to the 
Tenant Lease.  The Tenant has three Extension Options to 
extend the term of the Tenant Lease, each for a five-year term.   

The same terms and conditions of the Tenant Lease 
immediately prior to the Extension Option shall apply during 
the term of an Extension Option.  The Tenant shall have no 
further right to extend the term beyond the third Extension 
Option.  During the first year of each Extension Option, base 
rent under the Tenant Lease shall be an amount equal to the 
greater of (i) prevailing “market base rental rate” as of the date 
that is six months prior to the commencement of such Extended 
Option for comparable space in competing buildings of similar 
size, type, quality and location for each Extended Option, or (ii) 
base rent for the immediately preceding term.  For this purpose, 
the Tenant Lease provides that “market base rental rate” shall 
give appropriate consideration to rental rates for renewals, 
rental escalations, concessions, common area charges, 
operating costs, and other factors that would be relevant to a 
similar lease renewal at a competing building in the area.  
During an Extension Option, base rent under the Tenant Lease 
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for each subsequent year of the applicable Extension Option 
period shall be increased by 2.5% of the base rent in effect 
during the immediately preceding year.   

Under the Tenant Lease, the Tenant is solely responsible for the 
maintenance and services of the Property so that it is in clean, 
safe, orderly, sanitary, and first-class condition and for the use 
of the Property to be in compliance with all laws, codes, 
ordinances, rules and regulations.  The landlord under the 
Tenant Lease is responsible to make all repairs or replacements 
required to keep the roof, foundation, and structural elements of 
the Property in first-class condition in accordance with all 
applicable laws, codes, ordinances, rules, and regulations.   

Under the Tenant Lease, the Tenant is responsible for all utility 
charges, real property taxes, and certain insurance coverage on 
the Property.  The Tenant is not allowed to make any 
alterations, additions, or improvements to the Property without 
obtaining the prior written approval of the landlord under the 
Tenant Lease.  However, the Tenant is generally allowed to 
make alterations that are (i) less than $150,000 per year, (ii) 
non-material changes, and (iii) decorative items of interior work 
without landlord consent.   

Asset Management: NREA LS III Asset Manager, LLC (the “Asset Manager”) will 
provide management services to the Trust with respect to the 
Property, will arrange for financing of the Property, and 
implement all decisions and policies of the Trust.   

Financing: The Loan Documents provide for a $31,300,000 Loan, with a 
10-year term, interest-only payments for 36 months at a fixed 
interest rate of 4.50% per annum.  Beginning on November 
2029, interest rate will be adjusted to equal 2.00% plus the 
Three Year US Treasury Constant.  The Sponsor estimates, 
based on current projected forward curves, that the Three Year 
US Treasury Constant on November 2029 will be 4.25%, 
yielding a projected 2029 Rate of 6.25%.  Finally, starting on 
December 2025, the Loan Documents provide that monthly 
installment of principal and interest are payable each month 
under an assumed amortization schedule of 300 months.  The 
Property is leveraged with a LTC ratio of approximately 
50.52%, based on the Maximum Offering Amount for the 
Interests and the amount of the Loan. 

The Property is subject to a first mortgage and other standard 
collateral rights granted in favor of the Lender, to secure the 
Trust’s obligations under the Loan Documents.  The Loan is 
“non-recourse” to the Trust except for standard non-recourse 
carve-outs contained within the Loan Documents. 

Purchasers, as Beneficial Owners in the Trust, will not be 
required to execute personal guarantees for any portion of the 
Loan, and will not incur any personal liability with respect to 
the operation of the Property or under the Loan Documents, 
including liability for environmental claims. However, since the 
Property will secure the Trust’s obligations under the Loan, 
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Beneficial Owners could lose the entire value of their Interests 
if the Trust were to default on the Loan and the Lender were to 
foreclose on the Property. See “Risk Factors – Risks Relating 
to Financing of the Property.” 

Purchasers of Interests should be deemed for federal income tax 
purposes, including for purposes of Code Section 1031, to have 
assumed their pro rata portion of the principal amount of the 
Loan.  See “Federal Income Tax Consequences.” 

Before investing, you should carefully consider the potential 
liabilities described under “Acquisition Closing and Financing 
Terms” and the risk factors set forth under “Risk Factors - Risks 
Related to Financing of the Property.” 

Reserve Controlled by the Trust: Pursuant to its authority under the Trust Agreement to establish 
additional reserves it determines are necessary to pay 
anticipated ordinary current and future Trust expenses, the 
Manager established the Amortization Reserve in connection 
with the Trust’s anticipated amortization payments under the 
Loan Documents and other Trust expenses.  The Amortization 
Reserve had no initial funds as of the closing of the Loan.  The 
Manager intends to use operating income to fund the 
Amortization Reserve during the first three years of the Trust, 
then gradually use the Amortization Reserve to supplement the 
Trust’s amortization payments over the future.   

Purchaser Suitability Requirements: You should purchase Interests only if you have substantial 
financial means and you have no need for liquidity in your 
investment.  Only Accredited Investors who meet certain 
minimum requirements as described in the “Who May Invest” 
section of this Memorandum may acquire Interests in this 
Offering. Interests are not suitable investments for qualified 
plans, individual retirement accounts, tax-exempt entities, or 
Non-U.S. Persons (as defined herein). See “Who May Invest.” 

 For the purposes of this Memorandum, the term “U.S. Person” 
means (1) an individual citizen or resident of the United States, 
(2) a corporation or any entity taxable as a corporation created 
or organized in or under the laws of the United States, any state 
or political subdivision thereof or the District of Columbia, (3) 
an estate the income of which is subject to U.S. federal income 
taxation regardless of its source, and (4) a trust if (i) it is subject 
to the primary supervision of a U.S. court and one or more U.S. 
persons have the authority to control all substantial decisions of 
the trust, or (ii) that has a valid election in effect under 
applicable Treasury regulations to be treated as a United States 
person.  See “Who May Invest.”  Prospective Purchasers who 
are partnerships for U.S. federal income tax purposes, or that 
invest in the Interests through a partnership for U.S. federal 
income tax purposes, should consult with their tax advisors 
regarding the tax consequences to them.  See “Who May 
Invest.”  For the purposes of this Memorandum, the term “Non-
U.S. Person” means an individual or an entity that is not a U.S. 
Person. 

Not 
For 

Use
 W

ith
 C

lie
nts



 

9 

Plan of Distribution: The Managing Broker-Dealer and Participating Dealers will 
make offers and sales of Interests on a “best efforts” basis.  The 
commissions and expense reimbursements to the Managing 
Broker-Dealer and the Participating Dealers are described in 
“Estimated Use of Proceeds” and “Plan of Distribution” below. 

Initial Closing: There is no minimum escrow requirement in this Offering, and 
the Sponsor can hold the Initial Closing at any time after one or 
more subscriptions for Interests have been accepted by the 
Trust.  Subsequent to the Initial Closing, the Sponsor may hold 
additional daily closings. 

Offering Termination Date: The Interests will be offered until the Maximum Offering 
Amount is attained or January 31, 2025, whichever is earlier. If 
any Interests in the Trust cannot be sold, the Contributor or its 
affiliate will own the remaining Interests.  The Contributor or 
its affiliate will hold the Interests for investment purposes and 
not for resale.   

Offers to Purchase Interests: To offer to buy an Interest, you must follow the instructions set 
forth in “Method of Purchase” below.  The Trust may accept or 
reject a prospective Purchaser’s Purchase Agreement and 
Purchaser Questionnaire (“Purchase Agreement”) in its sole 
discretion.  If the Trust does not accept a Purchase Agreement 
within 30 days of its submission, then it shall be deemed 
rejected.  In the event a Purchase Agreement is rejected, the full 
amount of any check or wired funds you have sent will be 
returned to you. 

Following its receipt of your completed Purchase Agreement, 
your confirmation of funding capability for the full amount of 
the purchase price for your Interests, and review of your 
suitability, the Trust will make available to you and your 
advisors, upon your written request, additional due diligence 
materials that may be material to your investment decision, if 
such requested agreements and documents are readily available 
to the Trust and the Sponsor.  After reviewing such 
supplemental materials, you may determine to withdraw from 
the Offering, and not complete the remaining purchase 
documents, if notice of the withdrawal is given to us in a timely 
fashion, in which case the full amount of any check or wired 
funds you have sent will be refunded to you.   

Compensation to Sponsor and its Affiliates: The Sponsor and its affiliates will receive substantial 
compensation and fees from the sourcing, due diligence and 
completion of the acquisition of the Property, in connection 
with the Offering and sale of Interests, and the management, 
financing, leasing, operation and disposition of the Property 
(including upon exercise of the Exchange Right), which may 
include, but are not limited to, the Asset Management Fee (as 
defined herein), financing fees, the Facilitation Fee, and the 
Disposition Fee (as defined herein).  See “Compensation and 
Fees.”   

Friends and Family Investors: The Sponsor and the Trust, each in their sole discretion, may 
offer Interests to its employees, affiliates, or other individuals 
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selected by the Sponsor who meet the criteria set forth in this 
Memorandum (each, a “FF Offering”).  Neither the Managing 
Broker-Dealer, the Participating Dealers, nor any RIAs will 
have any duties or responsibilities in connection with any FF 
Offering and may not receive fees or selling commissions on 
such sales.  In addition, as part of a FF Offering, the Trust may 
waive minimum investment requirements or fees as it deems 
appropriate or as are otherwise waived by the applicable party 
who would receive such fees.  The Trust, however, does not 
intend to waive or reduce any part of the fees relating to the on-
going operations of the Trust.  Although not currently intended, 
an affiliate of the Sponsor may invest in the Trust as part of a 
FF Offering.   

Reports: The Trust will prepare and send to each Purchaser unaudited, 
quarterly financial and operational reports and an annual report 
containing a cash basis unaudited trust-level year-end balance 
sheet and income statement.  In addition, the Trust will send to 
each Purchaser such tax information as may be necessary for 
the preparation of the Purchaser’s tax returns.  See “Reports.” 

Federal Income Tax Consequences: In connection with the Offering, we have obtained from our tax 
counsel, Baker & McKenzie LLP (“Tax Counsel”), a legal 
opinion (the “Tax Opinion”) stating that: 

 the Trust should be treated as an investment trust 
described in Treasury Regulations Section 301.7701-
4(c) that is classified as a “trust” under Treasury 
Regulations Section 301.7701-4(a); 

 the Beneficial Owners should be treated as “grantors” 
of the Trust; 

 as “grantors,” the Beneficial Owners should be treated 
as owning an undivided fractional interest in the 
Property for federal income tax purposes; 

 the Interests should not be treated as securities for 
purposes of Code Section 1031; 

 the Interests should not be treated as certificates of 
trust or beneficial interests for purposes of Code 
Section 1031; 

 the Master Lease should be treated as a true lease and 
not a financing; 

 the Master Lease should be treated as a true lease and 
not a deemed partnership;  

 the discussions of the federal income tax consequences 
contained in this Memorandum are correct in all 
material respects; and 

 certain judicially created doctrines should not apply to 
change the foregoing conclusions. 

A copy of the Tax Opinion is attached hereto as Exhibit B to 
this Memorandum.   

The opinion is written to support the promotion or marketing of 
the Offering, and each Purchaser should seek advice based on 
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the Purchaser’s particular circumstances from an independent 
tax advisor. 

Each Beneficial Owner must report his, her or its proportionate 
share of taxable income or loss on his, her or its own federal 
income tax return. For a more complete discussion of the tax 
consequences of ownership of Interests, see “Federal Income 
Tax Consequences.” 

Each Purchaser must consult with his, her or its tax advisor 
concerning the identification requirements under Code Section 
1031 and other requirements for successfully completing a 
qualifying like-kind exchange under Code Section 1031. 

THE PURCHASERS WILL ACQUIRE THEIR INTERESTS 
WITHOUT ANY REPRESENTATIONS OR WARRANTIES 
FROM THE TRUST, THE SPONSOR, THE MANAGER OR 
ANY OF THEIR AFFILIATES OR REPRESENTATIVES, 
AGENTS, OR COUNSEL REGARDING THE TAX 
IMPLICATIONS OF THE TRANSACTION.  EACH 
PURCHASER MUST CONSULT HIS, HER OR ITS OWN 
INDEPENDENT ATTORNEYS, ACCOUNTANTS AND 
OTHER TAX ADVISORS REGARDING THE TAX 
IMPLICATIONS OF A PURCHASE OF AN INTEREST, 
INCLUDING WHETHER SUCH PURCHASE WILL 
QUALIFY AS PART OF A PROPOSED TAX-DEFERRED 
EXCHANGE UNDER CODE SECTION 1031, IF ONE IS 
CONTEMPLATED. 

There are risks associated with the federal taxation of the 
purchase of an Interest, particularly where the purchase is 
intended to be part of a Section 1031 Exchange.  Accordingly, 
all prospective Purchasers must consult their own independent 
legal, tax, accounting and financial advisors and must represent 
that they have done so as an investment requirement.  You 
should carefully read the sections of this Memorandum entitled 
“Risk Factors” and “Federal Income Tax Consequences,” and 
consult with your personal tax advisor before making an 
investment in Interests. 
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FREQUENTLY ASKED QUESTIONS 

We have summarized certain aspects of the Offering below.  The responses to these frequently asked questions 
do not contain all of the information a prospective Purchaser should consider before making a decision to purchase 
an Interest.  Read this Memorandum in its entirety and consult with your legal, tax and financial advisors about 
making an investment in an Interest. 

Who is the Sponsor? 

The Sponsor of this Offering is NexPoint Real Estate Advisors, an affiliate of NexPoint Advisors, L.P.  
NexPoint is a leading alternative investment platform that provides differentiated access to alternatives through a 
range of investment offerings, including publicly traded REITs, real estate private placements, Section 1031 
Exchanges, closed-end funds, interval funds, and a BDC.  The NexPoint group of companies is the direct sponsor of 
and/or investment advisor to NXRT, NREF, NRESF, NXDT (f.k.a. NHF), NHT, VBHT, and the REIT Subsidiaries.   

How is the Property owned? 

The Trust owns the Property in fee simple.  This Offering is for Interests in the Trust.  The Property is master 
leased by the Trust to the Master Tenant, and the Master Tenant sub-leases the Property to the Tenant.  The Trust is 
managed by the Manager.   

What is a Delaware Statutory Trust? 

An offering of DST interests is used to syndicate real estate while preserving the Purchasers’ ability to 
exchange their relinquished property for Interests in the Trust in connection with a Section 1031 Exchange and, upon 
a sale of the Property, engage in a subsequent like-kind exchange (assuming the tax status of the DST remains 
unchanged).  The DST structure provides certain advantages over a tenant-in-common structure.  Some of the 
advantages of owning property under the DST structure are (1) more favorable financing terms; (2) no personal 
liability for beneficiaries under the financing of the property; and (3) lower transaction costs, including lower 
administrative costs.  The primary disadvantage of the DST structure is that the manager of the trust is limited in the 
actions it may take to address issues that may arise in connection with the ownership of the property.  Additionally, 
while a tenant-in-common structure requires investor consent for certain material actions, in a DST structure, the 
Beneficial Owners have no right to participate in the Trust’s management. 

What exactly am I purchasing? 

You are purchasing an Interest in the Trust, which owns the Property.  For U.S. federal income tax purposes, 
an Interest should constitute an interest in replacement property and you will be treated as having assumed your pro 
rata share of the Trust’s debt for purposes of calculating the amount of your replacement property for purposes of 
Code Section 1031. 

What is the Springing LLC? 

A Transfer Distribution occurs in the event that the Manager determines the Master Tenant is insolvent or 
has defaulted in paying rent, that the Property is in jeopardy of being lost due to a default or imminent default on the 
Loan, or in certain other circumstances, and the Manager further determines to address such risks by transferring title 
to the Property to the Springing LLC, a newly-formed Delaware limited liability company, and terminating the Trust.  
If the Trust is terminated pursuant to a Transfer Distribution, the Beneficial Owners will become members in the 
Springing LLC, and the Manager, or an entity controlled by or affiliated with the Manager, will become the manager 
of the Springing LLC. 

How is the Master Tenant capitalized? 

The Master Tenant is a newly-formed Delaware limited liability company which is capitalized with the 
Demand Note in the amount of $1,900,000 from the MT Parent.  The MT Parent is an unaffiliated third-party with 
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respect to the Sponsor, but received financing from the Sponsor to support its Demand Note obligations.  See “Risk 
Factors.” 

Will there be debt on the Property? 

Yes.  Code Section 1031 generally requires taxpayers to offset debt on their relinquished property with equal 
or greater debt on their replacement property (or additional cash from another source).  Purchasers who are exchanging 
relinquished property with a larger amount of debt than the proportionate amount of the Loan they are deemed to have 
assumed for tax purposes in connection with the acquisition of an Interest may recognize taxable gain (although 
additional cash from another source may offset the reduction in debt). 

Am I responsible for any out-of-pocket costs associated with my purchase of the Interests? 

Yes.  You are responsible for all costs associated with your independent accountant, tax advisor, financial 
advisor and attorney in connection with the purchase of Interests.  Please note that these costs should not be funded 
from the Section 1031 Exchange escrow held by your qualified intermediary, if applicable. 

How do I find a qualified intermediary? 

If you do not currently have a qualified intermediary, the Sponsor can provide a list of qualified 
intermediaries familiar with this type of sophisticated transaction upon request. 

What happens if the Exchange Entity exercises its Exchange Right?  

Pursuant to the Exchange Right, the Exchange Entity has the right, but not the obligation, to require each 
Beneficial Owner to exchange its Interests for units in the Exchange Entity (“Exchange Entity Units”) or to have 
their Interests purchased for cash.  If the Exchange Entity exercises the Exchange Right under the Trust Agreement, 
you will be required to either (i) exchange your Interests for Exchange Entity Units or (ii) accept a cash amount equal 
to the then fair market value of your Interests.  You will be required to execute such documents and provide such 
signatures as the Manager or the Exchange Entity may reasonably require in connection with the exercise of the 
Exchange Right or the cash purchase described above and may be required, on a pro rata basis, to reimburse the 
Manager or the Exchange Entity for reasonable and customary expenses (including Property-related expenses) 
incurred with respect to the applicable transaction.  If you fail to respond or fail to execute such documents and provide 
such signatures as the Manager or the Exchange Entity may reasonably require in connection with the exercise of the 
Exchange Right, you will not be admitted as a limited partner, member, or shareholder of the Exchange Entity and 
your Interests will be acquired for cash in accordance with the terms of the purchase agreement relevant to such 
transaction.   

For 90 days following the Exchange Entity’s delivery of the “Notice of Exchange” (the form of which is 
attached as an exhibit to the Trust Agreement), neither the Manager, the Trust, the Beneficial Owners, the Exchange 
Entity, nor any of their respective directors, officers, employees, agents or affiliates shall, directly or indirectly: (a) 
solicit, initiate, or encourage the submission of any proposal or offer from any person relating to, or enter into or 
consummate any transaction relating to, the acquisition of any of the Interests, or (b) participate in any discussions or 
negotiations regarding, furnish any information with respect to, assist or participate in, or facilitate in any other manner 
relating to the acquisition of any of the Interests.   

The fair market value of a Beneficial Owner’s Interests will be determined by multiplying: (i) a Purchaser’s 
percentage of Interests in the Trust by (ii) the value of the Property, as determined by an independent appraisal firm 
selected by the Manager in its sole discretion.  See “Summary of the Trust Agreement.”  The Exchange Entity cannot 
exercise its Exchange Right until the Purchasers have held their Interests for at least one year.  Those Beneficial 
Owners who exchange their Interests for Exchange Entity Units would then become a limited partner, member, or 
shareholder of the Exchange Entity and will have the same rights and obligations as any other limited partner, member, 
or shareholder under the governing documents of any such entity.  If and after the Exchange Right is exercised, you 
will not be able to engage in a subsequent, individual Section 1031 Exchange.  Furthermore, your ability to sell your 
Exchange Entity Units may be impacted due to the general volatility of the capital markets, the limited market for 
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Exchange Entity Units, restrictions associated with applicable securities laws, and the risks associated with the market 
for Exchange Entity Units. 

What if I want to sell my Interest before the Property is sold? 

The Interests are being offered and sold pursuant to exemptions from the registration provisions of federal 
and state securities laws.  Accordingly, the Interests are subject to restrictions on transfer (and the Trust Agreement 
and the Loan Documents contain additional transfer restrictions) such as a right of first offer and a right of first refusal.  
If you are able to sell your Interest, you or your purchaser(s) will bear the costs, if any, of the sale or transfer.  

Following the second anniversary of the Acquisition Closing, the Sponsor or its affiliates may, but has no 
obligation to, extend a Periodic Purchase Offer to any Beneficial Owner to purchase all or a portion of a Beneficial 
Owner’s Interests.  The Sponsor or its affiliate intends to periodically evaluate and determine whether to extend a 
Periodic Purchase Offer to a particular Beneficial Owner and has the sole and absolute discretion to do so.  If the 
Sponsor or its affiliate chooses to make a Periodic Purchase Offer, the Sponsor or its affiliate, as applicable, will be 
responsible for providing the Beneficial Owner with notice and the terms of such Periodic Purchase Offer.  The terms 
of effectuating such Periodic Purchase Offer are within the sole and absolute discretion of the Sponsor.  A Beneficial 
Owner who received a Periodic Purchase Offer has no obligation to accept. 

Will I be subject to state income tax in the state in which the Property is located? 

Some states have income thresholds that must be exceeded to be subject to income tax, but each state has its 
own filing requirements and tax code.  You should consult with your own tax professional regarding individual state 
filings. 

Is there an additional form that must be returned to the IRS when I transfer business property in a Section 
1031 Exchange? 

Yes.  The IRS requires that you file Form 8824 with your annual tax filings for the year that you transfer the 
property.  State and local governmental entities may also require additional filings.  You should consult with your 
own tax professional regarding such filings. 
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ESTIMATED USE OF PROCEEDS 

This table addresses the estimated use of proceeds from this Offering toward the costs, fees and expenses 
that have been incurred or may be incurred in connection with this Offering, including the selection and acquisition 
of the Property and procuring the related financing.  The Trust is offering a maximum of $30,661,253 of Interests, 
which, if sold in full, will represent 100% of the outstanding beneficial ownership interests in the Trust if the Maximum 
Offering Amount is sold.  Proceeds raised from Purchasers in this Offering will be used to redeem the Class 2 
Beneficial Interests held by the Contributor in order to reimburse it for the costs, fees and expenses it has incurred as 
described below.  See “Summary of the Offering – The Trust.”  This table does not address the allocation for U.S. 
federal income tax purposes of the amount paid by a Purchaser for its Interest.  Potential Purchasers should discuss 
with their own tax advisors the tax treatment of the purchase of an Interest.  

The following table sets forth the estimated use of proceeds from the Offering: 

 Offering 
Proceeds 

Loan 
Proceeds 

% of Offering 
Proceeds 

% of Total 
Capitalization 

Purchase of Property     
Estimated Gross Offering Proceeds $30,661,253  $31,300,000  100.00% 49.46% 
Organization and Offering Expenses (1) $183,968  - 0.60% 0.30% 
Sales Commissions (2) $1,839,675  - 6.00% 2.97% 
Marketing/Due Diligence Expense Allowances; 
Managing Broker-Dealer Fee (3) (4) $843,184  - 2.75% 1.36% 

Proceeds Available for Investment $27,794,426  $31,300,000  90.65% 44.84% 
     
Down Payment for Purchase of Property (5) (6)  $27,794,426 $30,533,074  0.00% 49.30% 
Loan-Related Costs (7) - $187,311  0.00% 0.30% 
Other Closing Costs (8) - $579,615  0.00% 0.93% 
Use of Proceeds Available for Investment $27,794,426  $31,300,000  90.65% 50.54% 

     
Total Offering Expenses & Commissions (9) $2,866,827  $0  9.35% 4.62% 
Estimated Gross Offering Proceeds $30,661,253  $31,300,000  100.00% 100.00% 

 

(1) The Sponsor and its affiliates will be entitled to reimbursement for expenses incurred in connection with 
the Offering, on an accountable basis, including, but not limited to, the costs of organizing the Trust and 
other entities, estimated marketing, legal, finance, accounting, and printing fees and expenses incurred 
in connection with this Offering.  See “Compensation and Fees.” 

(2) The Managing Broker-Dealer and the Participating Dealers will make offers and sales of Interests on a 
“best efforts” basis.  NexPoint Securities, Inc. as Managing Broker-Dealer will receive sales 
commissions of up to 6.0% of the Total Sales, which it will re-allow to the Participating Dealers; 
provided, however, in the event a commission rate lower than 6.0% is negotiated with a Participating 
Dealer, the commission rate will be the lower agreed upon rate.  The Managing Broker-Dealer, in its 
sole discretion, may reduce or waive the Sales Commissions of a FF Offering.   

(3) The Managing Broker-Dealer will also receive a Managing Broker-Dealer Fee of up to 1.50% of the 
Offering proceeds, which it may at its sole discretion partially re-allow to the Participating Dealers for 
non-accountable marketing expenses in addition to any other allowances.  The Managing Broker-Dealer, 
in its sole discretion, may reduce or waive the Managing Broker-Dealer Fee of a FF Offering 

(4) The Managing Broker-Dealer will receive Marketing/Due Diligence Expense Allowances, on a non-
accountable basis and will re-allow to Participating Dealers on a non-accountable basis, which are 
allowances for marketing and due diligence expenses of up to 1.25% of the Total Sales.  The Managing 
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Broker-Dealer, in its sole discretion, may reduce or waive the Marketing/Due Diligence Expense 
Allowances of a FF Offering (which will be evaluated on a case-by-case basis).  

(5) This down payment amount is exclusive of Loan-Related Costs and Other Closing Costs.  See 
“Acquisition Closing and Financing Terms.” 

(6) The Sponsor earned the Facilitation Fee for arranging the acquisition of the Property in the amount of 
$577,500, which is equal to 1.0% of the purchase price under the MIPA, for its management team’s 
services in the identification, negotiation, diligence, and acquisition of the Property.   

(7) “Loan-Related Costs” include the costs and fees payable to the Lender, the Lender’s agents, and the 
Sponsor.  See “Compensation and Fees.”   

(8) “Other Closing Costs” include, as applicable, transfer taxes, title charges, escrow fees, document 
preparation fees, legal fees (other than Lender legal fees), third-party costs, recording fees and entity 
formation costs, and other related costs.  See “Acquisition Closing and Financing Terms” and 
“Compensation and Fees.” Each Purchaser will be responsible for the fees associated with their own 
legal, tax and other advisors.  

(9) The aggregate Sales Commissions and Expenses.  The Trust may, in its discretion, accept purchases of 
Interests net of all or a portion of the Sales Commissions otherwise payable from Purchasers purchasing 
through an RIA with whom the Purchaser has agreed to pay a fee for investment advisory services in 
lieu of commissions, and affiliates of the Sponsor may purchase the Interests net of Sales Commissions 
and Marketing/Due Diligence Expense Allowances.  See “Plan of Distribution.” 

For a description of the fees the Sponsor and its affiliates will receive in connection with the Offering, see 
“Compensation and Fees.” 
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COMPENSATION AND FEES 

The Sponsor, the Managing Broker-Dealer, the Manager, the Master Tenant, and their respective affiliates 
will earn fees in connection with the sourcing, due diligence and completion of the acquisition of the Property, and in 
connection with the offering and sale of Interests and the management, financing, leasing, operation and sale of the 
Property and receive reimbursement of expenses incurred by such parties in the Offering. The following table sets 
forth estimates of such compensation, fees, reimbursements and other compensation.  Actual amounts may vary 
depending upon the timing and amount of Interests sold, the performance of the Property and the timing of and 
proceeds from any sale of the Property. 

              

 Type of Compensation 
 or Reimbursement  Method of Computation 

              

Offering: 

Organization and Offering Expenses: The Sponsor will be entitled to reimbursement for Organization 
and Offering Expenses, on an accountable basis, estimated at 
$183,968 or 0.60% of the Offering amount.   

Sales Commissions:  The Managing Broker-Dealer will receive Sales Commissions 
up to 6.0% of the purchase price of the Total Sales, which it will 
re-allow to the Participating Dealers; provided, however, in the 
event a lower commission rate is negotiated with a Participating 
Dealer, the commission rate will be the lower agreed upon rate.  
The Sales Commissions are estimated to be $1,839,675. 

Marketing/Due Diligence Expense Allowances;  
Managing Broker-Dealer Fee: The Managing Broker-Dealer will receive, on a non-

accountable basis and will re-allow to the Participating Dealers 
on a non-accountable basis, allowances for marketing and due 
diligence expenses of up to 1.25% of the Total Sales.  The 
Managing Broker-Dealer will also receive a Managing Broker-
Dealer Fee of up to 1.50% of the Total Sales, which it may in 
its sole discretion partially re-allow to the Participating Dealers 
for non-accountable marketing expenses in addition to any 
other allowances.  The total Marketing/Due Diligence Expense 
Allowance and the Managing Broker-Dealer Fee is estimated to 
be $843,184. The Managing Broker-Dealer is an affiliate of the 
Sponsor. 

  
Sponsor’s Facilitation Fee: The Sponsor earned a Facilitation Fee of $577,500, which is 

equal to 1.0% of the purchase price under the MIPA, for its 
management team’s services in the identification, negotiation, 
diligence, and acquisition of the Property.   

Loan-Related Costs: The Loan-Related Costs are $187,311 including (i) the fees and 
costs payable to the Lender and its agents for the closing of the 
Loan, and (ii) the expenses and fees incurred by the Sponsor 
and its affiliates (including the Contributor), which could be 
viewed as compensation to the Contributor because such costs 
were incurred in order to enable it to cause the Trust to acquire 
the Property.   
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Other Closing Costs: The Contributor will be entitled to reimbursement for its other 
legal and closing costs actually incurred in connection with the 
due diligence and acquisition of the Property, including, but not 
limited to, legal and closing costs incurred in connection with 
the Acquisition Closing and Offering, estimated at $579,615. 
Such costs include, if applicable, transfer taxes, title charges, 
escrow fees, document preparation fees, legal fees (other than 
Lender legal fees), third-party costs, recording fees, entity 
formation costs and other related costs. 

Redemption of Class 2 Beneficial Interests  
held by the Contributor:  The Trust will redeem all of the Class 2 Beneficial Interests held 

by the Contributor as provided in the Trust Agreement.   
 
Other Costs and Reimbursements: The Trust is responsible for funding the Lender Reserves and 

paying certain costs including: (i) the Sales Commissions 
estimated at $1,839,675, (ii) the Managing Broker-Dealer Fee 
and Marketing/Due Diligence Expense Allowances estimated 
at $843,184, (iii) the Organization and Offering Expenses 
estimated at $183,968, (iv) other closing costs estimated at 
$579,615, (v) the Loan-Related Costs of $187,311, and (vi) the 
Facilitation Fee of $577,500.  

 
Operations: 

Distributions: The Contributor will receive its share of distributions by the 
Trust proportionate to its Class 2 Beneficial Interests (i.e., the 
unsold Class 1 Beneficial Interests). 

Master Lease Operating Profit: The Master Tenant will retain net operating revenues from the 
Property that exceed the total rent payable to the Trust under 
the Master Lease.  The Master Tenant is owned by an 
unaffiliated third-party with respect to the Sponsor and will 
manage the Property.   

Asset Management Fee: The Trust shall be obligated under the “Asset Management 
Agreement” to pay the Asset Manager an annual Asset 
Management Fee for its management services to the Trust with 
respect to the Property, which will be equal to: (a) 0.2% in the 
first year of the Asset Management Agreement, (b) 0.3% in the 
second year of the Asset Management Agreement, (c) 0.1% in 
the third to seventh year of the Asset Management Agreement, 
(d) 0.0% in the eighth to tenth year of the Asset Management 
Agreement, and (e) 0.1% in the eleventh to thirteenth year of 
the Asset Management Agreement, of the purchase price under 
the MIPA equal to $57,750,000 paid ratably, monthly in arrears 
(collectively, the “Asset Management Fee”).   

 The Asset Manager may, at its sole discretion, defer a portion 
or all of the Asset Management Fee.  The Asset Management 
Fee will be paid on a pro rata basis, monthly in arrears, and if 
the Asset Management Agreement terminates during any 
calendar year, shall be pro-rated for any such partial year.  The 
Asset Management Fee will be paid to the Asset Manager, 
which is an affiliated entity of the Sponsor. The Asset 
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Management Fee is subordinate in all respects in lien and 
payment to the lien and payment of the Loan.   

Liquidation: 

Liquidating Distribution: The Contributor, through its ownership of unsold Class 2 
Beneficial Interests (if any), shall receive its proportional share 
of any proceeds from the sale, exchange or other disposition of 
the Property. 

Disposition Fee: The Asset Manager shall receive a disposition fee from the 
Trust equal to 3.0% of the consideration received on the sale, 
exchange or other disposition of the Property by the Trust 
(including the exercise of the Exchange Right) (the 
“Disposition Fee”).   

To the extent that the actual Sales Commissions and Expenses, Loan-Related Costs and/or Other Closing 
Costs are below the amounts projected or estimated for any particular line item, any such savings will be used first to 
fund overages in other categories.  If, however, the actual Organization and Offering Expenses, Loan-Related Costs 
and/or Other Closing Costs exceed the amounts projected or estimated, then any such shortfall will be funded first 
from savings in other categories and may be funded next from any other available reserves of the Trust. 

The Sponsor, the Master Tenant, the Manager, the Delaware Trustee, and their respective affiliates shall 
receive additional compensation for any additional services performed on behalf of the Trust or Beneficial Owners so 
long as such services are provided on terms and conditions no less favorable to the Trust and Beneficial Owners than 
could be obtained from independent third parties for comparable services in the same location. 
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THE PROPERTY AND THE TENANT 

Overview 

The Property, also known as “11200 Hudson Road,” is a medical device research and development facility 
located at 11200 Hudson Road, Woodbury, Minnesota 55129.  As of December 31, 2023, the Property was 100% 
leased to the Tenant.   

Property Features & Specifications 

Property Address 11200 Hudson Road, Woodbury, Minnesota 55129 

Year Built 2021 

Site Area Approximately 11.73 acres 

Rentable Building Area 137,811 square feet 

Parking 250 spaces 

Construction Specifications 

Buildings/Improvements One primary building story structure with mezzanine 

Exterior Composition Conventional steel stud framing with pre-cast concrete tilt-up walls supporting 
roof elements 

Foundation Concrete slab-on-grade 

Framing Cast-in-place concrete floors 

Roofs Roof framing consists of steel frame with corrugated metal panels 

Doors and Windows Doors are aluminum framed and double glazed set; windows are generally double-
glazed, aluminum framed, non-operable units 

Electrical Wiring 280/ 277 volt, three phase, four wire alternating current 

Heating/Cooling Systems Heating, ventilation, and air conditioning primary systems are packaged units 
and split systems with a central energy management system 

Water, Waste and Vent Waste and vent pipe was observed to be polyvinyl chloride 

Fire and Life Safety Fire sprinkler systems are provided in all required areas 

Appraisal 

The Sponsor obtained the Appraisal for the Property prepared by BBG, dated October 23, 2023, reflecting a 
market value “as is” for the Property of $59,000,000.   

A copy of the Appraisal is available in the Digital Investor Kit. 

Property Condition Assessment 

The Sponsor has received a Property Condition Assessment report dated August 26, 2022 (the “PCA”), 
prepared by BBG.  The PCA identified no immediate repairs required.  The PCA recommended recurring capital 
reserves for likely repairs and replacements necessary during the next 12 years (with 2.5% inflation) in the amount of 
$121,932 relating to parking lot sealing, façade refurbishing, and carpet replacement.  Because the Tenant is 
responsible for the repair and maintenance of the foregoing items pursuant to the Tenant Lease, the Sponsor does not 
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believe that a Property-related reserve is necessary.  To the Sponsor’s knowledge (as informed by due diligence on 
the Property), the Sponsor does not believe that there have been material changes to the PCA or the condition of the 
Property since the PCA was issued. 

A copy of the PCA is available in the Digital Investor Kit. 

Environmental Site Assessment 

The Property has been evaluated for environmental hazards on behalf of the Lender pursuant to a non-
invasive Phase I Environmental Site Assessment Report, September 8, 2022 (the “Phase I Report”) prepared by 
Braun Intertec Corporation, based on a site visit conducted on September 8, 2022.  The Phase I Report consisted of a 
walk-through observation of the accessible areas and interviews with facility personnel and local agency 
representatives, limited observations of surrounding properties, and a records review including regulatory databases 
and historical use information.  The Phase I Report revealed no evidence of recognized environmental condition 
(“RECs”), controlled recognized environmental condition (“CRECs”), significant data gaps, or additional 
considerations in connection with the Property.   

A copy of the Phase I Report is available in the Digital Investor Kit. 

Zoning 

According to the Zoning Report prepared by the Planning & Zoning Resource Company, dated August 22, 
2022 (the “Zoning Report”), the Property is zoned “BCD” (Business Campus District) which is for multi-use 
buildings, offices, wholesale showrooms, light manufacturing, research and development, training, and limited retail 
uses.  The Zoning Report concludes that this is a permitted legal conforming use for the Property and verified the 
certificate of occupancy from the City of Woodbury.  The Zoning Report noted no non-confirming characteristics for 
the Property.  To the Sponsor’s knowledge (as informed by due diligence on the Property), the Sponsor does not 
believe that there have been material changes to the Zoning Report or the condition of the Property since the Zoning 
Report was issued. 

A copy of the Zoning Report is available in the Digital Investor Kit. 

Flood Zones 

According to the PCA, based on the applicable Flood Insurance Rate Map maintained by Federal Emergency 
Management Agency (“FEMA”), the Property is located in the flood zone set forth in the chart below.  

Flood Zone Definition 

X (unshaded) Minimal risk area outside the 1% and 0.2% annual-chance 
floodplains.  

Seismic Zones 

The PCA indicates that, according to the 1997 Uniform Building Code, the Property is located in the seismic 
zone set forth in the chart below.  

Seismic Zone Probability of Damaging Ground Motion 

0 Weakest earthquake ground motion 

Wind Zones 

The PCA indicates that, according to FEMA’s Map of Wind Zones in the United States, the Property is 
located in Wind Zone IV which equates to between 130-mph and 150-mph fastest-mile wind speed.  The Property is 
not located in a special wind region or a hurricane susceptible region.   
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Agreements and Other Matters Affecting the Property 

 The Property is subject to various easements, declarations, restrictions, encroachments and other agreements 
of record with neighboring landowners, and local governmental entities, none of which the Sponsor believes is 
material to an investment decision.   

The Tenant 

The Property is 100% occupied by the Tenant (i.e., Kindeva).  Kindeva is a global CDMO in the 
pharmaceutical industry, focused on drug-device combination products.  The Tenant is an industry leader in 
combination drug delivery and manufacturing and provides expertise at every stage of pulmonary and nasal, injectable, 
and transdermal therapy development and manufacturing.  The Tenant’s offerings span early-stage feasibility through 
commercial scale drug product fill-finish, container closure system manufacturing, and drug-device product assembly.  
The Tenant serves a global client base from its nine manufacturing, research, and development facilities located in the 
United States and United Kingdom.   

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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BUSINESS PLAN 
General  

The Offering is designed for Accredited Investors seeking to participate in a Section 1031 Exchange as well 
as those seeking a quality real estate investment.  The Sponsor is pleased to present the opportunity to invest in the 
Property.  The Sponsor believes that the Property presents an attractive long-term investment opportunity due to strong 
industry tailwinds, high quality construction and infrastructure, a strong Tenant, use fundamental to the Tenant’s 
business as its corporate headquarters, desirable lease terms (including the 15-year initial duration of the Tenant Lease 
with extension options), and a strategic location.  

Investment Highlights 

 Life science real estate has been a top-performing asset class for the past 20+ years1 
 The Property is a high-quality, purpose-built facility that is well suited to the Tenant and will support its 

continued growth  
 Strong and growing Tenant, with approximately 1,300 patents and more than 2,000 employees across nine 

manufacturing and research and development facilities2   
 A significant portion of the Tenant’s revenues are generated through contracts with blue-chip, creditworthy 

institutions 
 Use of the Property is central to the Tenant’s business, housing the Tenant’s corporate headquarters as well 

as its research, formulation and development for dermal and inhaled products 
 15-year initial term net lease with 13 years remaining (with extension options) and contractual escalations 

each year  
 The Minneapolis MSA is one of the top life science clusters in the United States3 
 The Tenant is led by an experienced management team and backed by leading strategic investors as well as 

a prominent private equity sponsor, Altaris Capital Partners 

Ownership Objectives 

I. Preserve the Beneficial Owners’ capital investment. 
II. Make monthly distributions starting at 4.18% per annum in year one, and projected to range from 4.01% 

to 4.10% per annum in years two through nine, which may be partially tax-deferred as a result of 
depreciation and amortization expenses. 

III. Capitalize on strong demographics, population and economic growth, life-sciences demand drivers and 
thriving economic conditions in the Minneapolis MSA. 

IV. Capitalize on strong and accelerating technology real estate fundamentals, driven by favorable supply-
demand imbalance, continued sector growth and persistent tailwinds. 

V. Profitably sell the Property within approximately five to nine years. 

There is no guarantee that the objectives will be successfully achieved, that the Property’s values will be 
enhanced, or that the Property will be sold within the planned time period. 

Investment Rationale 

 Strong Life Science Tailwinds. Attractive life science real estate fundamentals are driven by demographic 
tailwinds and a requirement for continued innovation to solve evolving societal healthcare needs.  Life 
science real estate plays a critical role, as specialized space is required to support scientific research, 
development and ultimately the manufacturing of novel drugs and therapeutics.  

 Life Science Real Estate as a Top-Performing Asset Class.  Tenants of life sciences properties invest 
significantly into the property to install their own research, manufacturing and production capabilities; which 
creates a significant barrier to vacate.  Owners of life science properties benefit from owning mission-critical 
properties that are critical to generating revenue with the tenants’ patented products.  Accordingly, as 

                                                           
1 Life science REIT performance based on Alexandria Real Estate Equities (data as of June 17, 2005 to February 28, 2023 per Bloomberg). 
2 The Tenant’s website at https://www.kindevadd.com/ (as of November 15, 2023).   
3 Source: Jones Lang LaSalle Americas, Inc. Offering Memorandum of the Property. 
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evidenced by publicly traded life science REIT performance over the past 20 years, life science real estate 
has dramatically outperformed other asset classes. 4   Over the past 20 years, life science REITs have 
outperformed broader REIT indices (i.e., MSCI US REIT Total Return – RMZ) by 45.1%. 5   Strong 
performance can in part be credited to strong and consistent life science capitalization rate compression, with 
approximately 300 basis points of compression since 2010.6   

 High-Quality Asset with Robust Infrastructure. The Tenant is a leading specialty CDMO and global 
provider of combination drug delivery products  The Tenant specializes in inhalable, injectable, transdermal 
and biologic technologies. 

 Asset is Fundamental for the Tenant’s Business. The Property house the Tenant’s corporate headquarters 
and a majority of their manufacturing and manufacturing employees.  

 Attractive, Long-Term Lease Structure. The Tenant Lease structure provide for an attractive passive 
investment opportunity, supported by 15-year initial term, contractual rental escalation every year, and net 
lease structure with the Tenant responsible for property tax, insurance, maintenance and repair throughout 
the entire term of the Tenant Lease.  

 Well-Located Life Science Manufacturing Asset. The Property is located in Woodbury, Minnesota which is 
the fastest growth submarket within the Minneapolis MSA.  The Minneapolis MSA is the 16th largest 
metropolitan statistical area (“MSA”) in the United States, and an extremely robust industrial market with 
rents having doubled in the last five years. 
 

Institutional Quality Asset Management Platform. NexPoint’s management team has extensive experience in 
acquiring, owning and operating real estate assets. NexPoint Real Estate Advisors targets investments in assets with 
favorable demographic trends and opportunity for improved performance. NexPoint Real Estate Advisors believes 
that the execution of this strategy in a recession resilient and historically top performing sector of real estate such as 
life sciences can provide risk mitigation across the real estate market cycle. Given its financial resources, and 
proprietary relationships, NexPoint Real Estate Advisors can benefit from creative deal structures, sourcing, and 
execution. NexPoint Real Estate Advisors strives to provide institutional-quality asset and investment management to 
individual investors in offerings that target strong cash flows, conservative underwriting projections, value 
enhancement opportunities, and attractive long-term financing with healthy debt service coverage ratios. 

NexPoint is a leading alternative investment advisor with a multi-billion-dollar investment platform. NexPoint 
manages a suite of products that provide access to differentiated investment opportunities, with key focus areas in real 
estate and alternative credit strategies. Within real estate, the NexPoint portfolio consists of investments in the life 
sciences, multifamily, single family rental, office, retail, hospitality, industrial and self-storage sectors. NexPoint and 
its affiliates had approximately $14.6 billion in fee-earning assets under management as of September 30, 2023 and 
have completed over $19 billion in gross real estate acquisitions since the beginning of 2012.  

Master Tenant’s Property Management Platform with Extensive Institutional Experience.  The Master Tenant’s 
principals have over 50 years of extensive experience in owning and operating life sciences and pharmaceutical 
manufacturing real estate.  Their goal is to provide capital solutions as well as provide, operate, and solve for new 
space requirements in existing or build-to-suit facilities for contract development and manufacturing organizations, 
pharmaceutical companies, cell and gene therapy companies, and medical device companies throughout their life 
cycles from bench science to commercial manufacturing. 
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4 Life science REIT performance based on Alexandria Real Estate Equities (data as of June 17, 2005 to February 28, 2023 per Bloomberg). 
5 Life science REIT performance based on Alexandria Real Estate Equities (data as of June 17, 2005 to February 28, 2023 per Bloomberg). 
6 Source: Green Street. 
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MARKET AND LOCATION OVERVIEW 

The following is a brief summary of the real estate market in which the Property is located. Unless otherwise 
indicated, the information in this section has been taken from the Appraisal and other third-party reports or sources.  
Neither the Trust nor the Sponsor has independently verified the information obtained from these sources and they 
cannot assure you of the accuracy or completeness of the data. However, the Sponsor has revised portions of this 
“Market and Location Overview” section to eliminate typographical errors, to eliminate duplicative language and to 
conform to the definitions contained in this Memorandum.  The Appraisal is included in the Digital Investor Kit.  You 
are encouraged to request from the Sponsor a copy of the Appraisal and the market reports referred to below, and to 
review them in their entirety, prior to investing in the Interests.  Forecasts and other forward-looking information in 
the Appraisal and other sources are subject to the same qualifications and the additional uncertainties regarding other 
forward-looking statements in this Memorandum. 

Minneapolis MSA 

Area Overview 

The Property is located in the Minneapolis MSA.  The Minneapolis MSA is the 16th most populous 
Metropolitan Statistical Area (“MSA”) in the United States.   

 

Population 

The Minneapolis MSA has an estimated 2022 population of 3.72 million which represents an average annual 
increase of 1.5% over the 2020 census amount, which exceeded that of the nation last decade, a rarity in the slow-
growing Midwest.  The Minneapolis MSA added an average of 14,000 residents per year over the 2020-2022 period.  
Looking forward, the Minneapolis MSA’s population is projected to increase at a 0.6-0.8% annual rate from 2023-
2028.    

Employment 
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The 2023 estimate of total employment in the Minneapolis MSA is 1.98 million.  Since 2017, employment 
grew by approximately 35,000 jobs, equivalent to a 1.7% gain over the entire period.  The Minneapolis MSA recouped 
less than four-fifths of pandemic-related job losses, a far cry from both its regional peers and the nation.  The key 
professional/business services sector has already fully recovered while progress in outsize healthcare has stagnated 
due to labor shortages.  While the labor force has made significant progress over the past few months, its overall 
recovery remains subpar compared with regional peers.   
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Summary 

The Minneapolis MSA’s housing market continues to be a positive factor in the regional economy with rising 
home prices supporting the construction and other related industries although inflation continues to cause challenges 
for new construction.  The onset of the COVID-19 pandemic in early 2020 has tapered growth rates within certain 
subsections of the market whilst others such as the industrial and lab markets have substantially outperformed all 
expectations during this period.  Overall, the Minneapolis MSA region is expected to continue to see continued growth 
through the interaction between the Minneapolis and other regional markets. 

 

Woodbury, Minnesota 

The Property is located in the City of Woodbury in Washington County located approximately 20-miles from 
downtown Minneapolis, Minnesota.  Minneapolis is a hub for research and development in the medical technology 
field, dominating the U.S. medical device industry from employment to venture capital investment.  The state has a 
long history of medical technology development, a reputation for scientific excellence, and a concentration of high-
powered academic institutions–including the University of Minnesota, ranked ninth among public research 
universities, and Mayo Clinic, one of the nation’s top health providers.  Nationally, Minnesota is ranks first in med-
tech jobs per capita and ranks second in the number of medical device and equipment manufacturing firms and 
employees. 

Land uses within the Property’s neighborhood consist of a mixture of commercial and residential 
development.  There are over 90 restaurants, four shopping centers, the St. Croix River Valley, and many other 
attractions within a 10 minute drive of the Property.  Within the immediate vicinity, many new large industrial and 
residential developments have been completed, such as the nearby multifamily properties, Beyond Woodbury, Aspire 
at CityPlace, and Sundance Woodbury.  Additionally, the Property is adjacent to Interstate 94 which is reported to 
have over 88,000 vehicles drive on it on a daily basis. The City of Woodbury has a significant amount of construction 
projects underway as well as planned development in the near future including a 514,000 square foot industrial facility 
leased by the world’s largest e-commerce company, over 1,000 multifamily and senior housing units, and many more 
residential and commercial projects. 

Demographics in the surrounding area of the Property can be described as affluent. Selected demographics 
are shown in the below table: 
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In summary, the area and neighborhood surrounding the Property appear to be supportive of the existing use, 
in particular, given the proximity to Interstate 94 and the local workforce.  The neighborhood has excellent 
demographics with the outlook for moderate performance and growth over the short to medium term. As a result, 
demand is expected to remain positive for the foreseeable future based on currently available information.   

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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ACQUISITION CLOSING AND FINANCING TERMS  

On December 20, 2023, DIT, an affiliate of the Sponsor, indirectly acquired Holdings via the Acquisition 
Closing.  Holdings was the sole owner of the Contributor, which, in turn, was the sole owner of the SPE.  The SPE 
was the owner of the Property.  DIT’s indirect acquisition of Holdings (and thus, the SPE) was pursuant to the MIPA 
in which DIT acquired 100% of the interests in Holdings.  The Seller was 11200 Hudson Equity Investors, LLC, a 
Delaware limited liability company.  The Seller is an unaffiliated third-party with respect to the Sponsor.  The purchase 
price under the MIPA was $57,750,000.  In connection with the Acquisition Closing, the Contributor converted the 
SPE into a DST (i.e., the Trust) via the DST Conversion.  In connection with the Loan, the Sponsor obtained the 
Appraisal, reflecting a market value “as is” for the Property of $59,000,000. 

Prior to the Acquisition Closing, the SPE had the Loan in the original principal amount of $31,300,000 from 
the Lender which was originally entered on October 24, 2022.  In connection with the Acquisition Closing and the 
DST Conversion, the Trust assumed the Loan from the SPE and amended and restated the loan documents, previously 
entered into by the SPE, with the Lender.   

Financing – The Loan 

The Loan Documents provide for a $31,300,000 Loan, with a 10-year term, interest-only payments for 36 
months at a fixed interest rate of 4.50% per annum.  Beginning on November 2029, interest rate will be adjusted to 
equal 2.00% plus the Three Year US Treasury Constant.  The Sponsor estimates, based on current projected forward 
curves, that the Three Year US Treasury Constant on November 2029 will be 4.25%, yielding a projected 2029 Rate 
of 6.25%.  Finally, starting on December 2025, the Loan Documents provide that monthly installment of principal and 
interest are payable each month under an assumed amortization schedule of 300 months.  On a fully-loaded basis, the 
LTC ratio is 50.52%.  

As Beneficial Owners in the Trust, the Purchasers are not required to execute personal guarantees for any 
portion of the Loan or an environmental indemnity agreement in favor of the Lender, and will not incur any personal 
liability with respect to the operation of the Property or under the Loan Documents, including liability for 
environmental claims.  However, because the Property secures the Trust’ obligations under the Loan, Beneficial 
Owners could lose the entire value of their investment in the Trust, if the Trust were to default on the Loan and the 
Lender were to foreclose on the Property.  See “Risk Factors – Risks Relating to Financing of the Property.”  The 
material terms of the Loan Documents, including the Loan Agreement, are summarized below.  Prospective Purchasers 
are encouraged to review a complete set of each of the Loan Documents prior to subscribing for the Interests. 

Summary of Loan Terms 

Amount: $31,300,000 

Term; Maturity Date: 120 months; November 1, 2032 

Interest Rate: 4.50%, then adjusted to the 2029 Rate in November 2029. 

Amortization: Amortization begins on December 2025 under an assumed amortization schedule 
of 300 months. 

Fees: For any payment not made by the due date, the Trust shall pay to the Lender a late 
charge of $2,500.   

Repayment: The Loan requires interest-only payments for 36 months at a fixed interest rate of 
4.50% per annum.  Beginning on November 2029, interest rate will be adjusted 
to equal 2.00% plus the Three Year US Treasury Constant.  The Sponsor 
estimates, based on current projected forward curves, that the Three Year US 
Treasury Constant on November 2029 will be 4.25%, yielding a projected 2029 
Rate of 6.25%.  Finally, starting on December 2025, the Loan Documents provide 
that monthly installment of principal and interest are payable each month under 
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an assumed amortization schedule of 300 months.  The debt service payments are 
expected to be approximately $2.08 million per year over the next 10 years.   

Payments under the Loan will first be applied toward any costs of collection, then 
to late charges, then to accrued interest and then to principal balance.   

Assumption: Except for certain Permitted Transfers (as defined in the Loan Documents), 
Beneficial Owners may not sell, transfer, or encumber, or pledge their interests in 
the Trust.   

Collateral: The Loan is secured by (i) a first priority lien or deed of trust (the “Mortgage”) 
and other security instruments in or related to the Property, and (ii) a valid and 
perfected security interest in all personal property owned by the Trust located on 
or used in connection with the Property and any improvements thereon. The 
Master Tenant has entered into separate Tenant/Landlord Subordination and 
Assignment Agreement (the “Subordination Agreements”) pursuant to which 
the Master Lease will be subordinated to the Loan and the Master Tenant’s interest 
in the Property and the Tenant Lease has been assigned to the Lender as additional 
collateral. 

Prepayment: Generally no more than 10% of the outstanding principal balance on the Loan is 
pre-payable within a 12-month period.  However, the Trust can pay the Lender a 
prepayment fee to make prepayments (between 1-3% of the principal balance 
depending on the term).  There is no prepayment fee for any prepayment made 
after the 26th month of the Loan.   

Insurance: The following insurance coverages are required under the Loan Documents, 
among others: 

• All Risk.  All risk/open perils special form property insurance, to the 
extent same is applicable, with extended coverages including any 
building contents, sprinkler coverage, contingent operations of building 
laws/ordinance or law endorsement (including demolition cost, loss to 
undamaged portions of any buildings and increased cost of construction) 
with limits of 100% replacement cost and with no co-insurance provision 
or if the insurance carrier requires, co-insurance provisions with an 
agreed amount endorsement in amount acceptable to the Lender.  
Coverage shall include risks customarily covered by a standard extended 
coverage endorsement, including the cost of debris removal, together 
with a vandalism and malicious mischief endorsement, all in the amounts 
of not less than the full insurable value or full replacement cost of the 
improvements to the Property, whichever is greater.  

• Rents/Income.  To the extent same is applicable, rents loss or business 
interruption insurance covering risk of loss due to the occurrence of any 
hazards insured against under the required fire and extended coverage 
insurance in an amount equal to one year’s loss of income as such income 
may change from time to time due to changes in income from the 
Property.  

• Commercial General Liability.  Commercial general public liability 
insurance (including product liability, completed operations, contractual 
liability, broad form property damage, personal injuries, including death 
resulting therefrom and automobile liability insurance on vehicles 
operated in connection with the Property) and with combined single limit 
and general aggregate coverage for personal and bodily injury and 
property damage of at least $2,000,000 for each occurrence and with 
$4,000,000 aggregate.  

• Other.  Such other coverages appropriate to the Property, its location and 
use as the Lender may from time to time reasonably require such as mine 
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subsidence, sinkhole, personal property supplemental liability, or 
coverages of other property-specific risks. 

 
Events of Default: The “Events of Default” under the Loan Documents include the following: 

• Default in the payment of any interest or principal or other amount due 
under the Note when the same becomes due and payable, and the 
continuance of such default beyond any grace period provided in the 
Note.  

• Any of those events specified as an Event of Default in the Note or in 
any other Loan Document, or the failure of the Trust or any guarantor to 
keep any promise, obligation or covenant in the Loan Documents which 
is not cured within the applicable grace period. 

• A default under any note, mortgage, guaranty or other evidence of 
indebtedness of the Trust or of any guarantor, including, but not limited 
to the Lender and the expiration of the applicable period of grace, if any, 
specified in such note, mortgage or other evidence of indebtedness; 
provided, however, that if such default under such note, mortgage or 
other evidence of indebtedness shall be cured by the Trust or guarantor 
as the case may be or be waived by the Lender or the holder, in each case 
as may be permitted by such note, mortgage or other evidence of 
indebtedness, then the Event of Default hereunder, by reason of such 
default, shall be deemed likewise to have been thereupon cured or 
waived.  

• The Trust or any maker, guarantor or surety of the Note, shall make an 
assignment for the benefit of their creditors, or shall admit in writing 
their inability to pay their debts as they become due, or shall file a 
petition in bankruptcy, or shall be adjudicated bankrupt or insolvent, or 
shall file a petition seeking any reorganization, dissolution, liquidation, 
arrangement, composition, readjustment or similar relief under any 
present or future bankruptcy or insolvency statute, law or regulation, or 
shall file an answer admitting to or not contesting the material allegations 
of a petition filed against them in such proceedings, or shall not, within 
90 days after the filing of such a petition, have the same dismissed or 
vacated, or shall seek or consent to or acquiesce in the appointment of 
any trustee, receiver, or liquidator of a material part of their properties, 
or shall not, within 90 days after the appointment, without the consent or 
acquiescence of them, of a trustee, receiver or liquidator of any material 
part of their properties, have such appointment vacated.  

• The Trust shall default or fail in the performance of any non-monetary 
terms, conditions or covenants of any other instrument securing the Note 
and such failure continues for 30 days after notice of an Event of Default 
from the Lender, or, if such default is of such a nature that it cannot with 
due diligence be cured within said 30 day period, if the Trust fails, within 
said 30 days, to commence the steps necessary to cure such default and 
fails to diligently pursue a cure to completion, subject to an outside cure 
period limit of 180 days unless a longer period is agreed to by the Lender 
in writing.  

• Any representation or warranty made by the Trust in the Loan 
Documents or in any certificate or document furnished pursuant hereto 
to the Lender which would have affected the underwriting of the Loan, 
in the Lender’s sole determination, proves untrue or incorrect in any 
material respect, and such failure continues for 30 days after notice of an 
Event of Default from the Lender.  

• Any Loan Document shall not be, or shall cease to be, binding and 
enforceable against the Trust and/or guarantor in accordance with its 
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terms, or the Lender shall cease to have a security interest and lien of the 
priority set forth in the definition of the Mortgage, or the Lender shall 
not have or shall cease to have a security interest in any other collateral 
securing the Loan, or any part thereof.  

• If (A) the Trust causes an event of default under the Subordination 
Agreement unless such default is subject to cure by the Trust and the 
Trust effects a cure of such event of default within five business days, 
(B) if any of the Master Lease documents are amended or terminated 
without the Lender consent, or (C) the Master Lease shall no longer be 
in effect for any reason whatsoever, including, without limitation, 
expiration of the Master Lease by its terms absent renewal or extension 
of the Master Lease, if any. 

 

Remedies: Upon the occurrence of an Event of Default, the Lender may exercise all remedies 
available under the Loan Documents at law or in equity, including but not limited 
to accelerating the Loan and exercising any other right available to the Lender 
under the Loan Documents 

 
Indemnification: The Trust will generally indemnify the Lender and their affiliates against losses 

incurred in connection with any liability, claims or losses resulting from the 
disbursement of the Loan proceeds or from the condition of the Property.  In 
addition, the Trust executed an Amended and Restated Environmental and ADA 
Indemnity, pursuant to which the Trust will indemnify the Lender and their 
affiliates against environmental or ADA-related liabilities arising from ownership 
and operation of the Property, except for losses resulting from the Lender’s willful 
misconduct or gross negligence. Purchasers are not directly subject to any such 
indemnification obligations. 

Limited Recourse: The Loan is non-recourse, meaning that the Lender may only seek recovery 
against the Trust from the liquidation of the collateral for any amounts that remain 
due under the Loan after a default.  However, the Loan contains certain Events of 
Default that would allow the Lender, in addition to foreclosing on the Property 
and the personal property of the Trust related thereto, to proceed against the Trust 
(but not against Purchasers) to repay losses incurred by the Lender or, in some 
instances, the full amount of the Loan (i.e., certain non-recourse carve outs). Thus, 
defaults for nonrecourse carve out items may trigger “springing” liability to the 
Trust in an amount equal, in certain instances, to the full amount of the Loan. 

Purchasers may request copies of the Loan Documents from the Sponsor for 
further review and details concerning these potential obligations. 

Limited Guaranty: DIT, an affiliate of the Sponsor, has executed a limited guaranty under which it 
will be responsible for liabilities, costs, expenses, claims, losses or damages 
incurred by the Lender as a result of certain non-recourse carve out events over 
which they and their affiliates exercise relative control.  Further, NexPoint Real 
Estate Advisors IV, L.P., an affiliate of the Sponsor, has provided the Lender with 
a limited payment guaranty under which it guarantees the debt service obligations 
under the Loan for 18 months.  Purchasers will not be required to execute a 
personal guaranty. 
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RISK FACTORS 

The purchase of an Interest involves a number of risks.  Do not acquire an Interest if you cannot afford to 
lose your entire investment.  Carefully consider the risks described below, as well as the other information in this 
Memorandum before making a decision to purchase an Interest.  Consult with your legal, tax and financial advisors 
about an investment in an Interest. The risks described below are not the only risks that may affect an investment in 
an Interest.  Additional risks and uncertainties that we do not presently know or have not identified may also materially 
and adversely affect the value of an Interest, the Property or the performance of your investment. 

Legal Counsel to the Trust, the Sponsor and Their Affiliates Does Not Represent the Purchasers. Each 
Purchaser must acknowledge and agree in the Purchase Agreement that legal counsel, including Baker & McKenzie 
LLP and Wick Phillips Gould & Martin, LLP, represents the Trust, the Sponsor, the Manager, the Contributor and 
their affiliates and does not represent, and shall not be deemed under the applicable codes of professional 
responsibility, to have represented or to be representing, any or all of the Purchasers.  

Delaware Statutory Trust Structure Risks 

Beneficial Owners Possess Limited Control and Rights.  The Trust will be operated and managed solely 
by the Trustees and the Manager.  Purchasers, as Beneficial Owners, will have no right to participate in any aspect of 
the operation or management of the Trust.  The Trustees and the Manager will not consult with the Beneficial Owners 
when making any decisions with respect to the Trust and the Property, including whether to sell the Property or 
effectuate a Transfer Distribution.  The Beneficial Owners waive any right to file a petition in bankruptcy on behalf 
of the Trust or to consent to any filing of an involuntary bankruptcy proceeding involving the Trust.  The Manager 
will collect the rents due from the Master Tenant under the Master Lease and make distributions therefrom in 
accordance with the terms of the Trust Agreement.  The Delaware Trustee will seek to sell the Property in accordance 
with the provisions of the Trust Agreement, which provides that the Manager has sole power to determine when it is 
appropriate to sell or otherwise transfer the Property.  The Delaware Trustee may remove the Manager only for cause 
(fraud or gross negligence causing material damage to, or diminution in value of, the Property), but only if the Lender 
consents (to the extent there is an outstanding Loan). 

Beneficial Owners Do Not Have Legal Title.  The Beneficial Owners will not have legal title to the 
Property.  The Beneficial Owners will not have any right to seek an in-kind distribution of the Property or divide or 
partition the Property. The Beneficial Owners do not have the right to sell or cause the sale of the Property. 

The Trustees and the Manager Have Limited Duties to Beneficial Owners. The Trustees and the Manager 
will not owe any duties to the Beneficial Owners other than those duties set forth in the Trust Agreement.  In 
performing its duties under the Trust Agreement, the Delaware Trustee will only be liable to the Beneficial Owners 
for its own willful misconduct, bad faith, fraud or gross negligence.  Similarly, the Manager will only be liable to the 
Beneficial Owners for its own fraud or gross negligence. 

The Delaware Trustee and the Manager Have Limited Powers, and the Trust May Therefore Face 
Increased Termination Risk.  In order to comply with the tax law regarding investment trusts and Section 1031 
Exchanges, the Trust Agreement expressly prohibits the Delaware Trustee and the Manager from taking a number of 
actions, including the following: (a) selling, transferring or exchanging the Property except as required or permitted 
under the Trust Agreement; (b) reinvesting any monies of the Trust, except to make permitted modifications or repairs 
to the Property or in short-term liquid assets; (c) renegotiating the terms of the Loan or entering into new financing, 
except in the case of the bankruptcy or insolvency of the Master Tenant or another tenant; (d) renegotiating the Master 
Lease or entering into new leases, except in the case of the Master Tenant’s bankruptcy or insolvency; (e) making 
modifications to the Property (other than minor non-structural modifications) unless required by law; (f) accepting 
any capital from a Beneficial Owner (other than capital from a Purchaser that will be used to repurchase the 
Contributor’s Class 2 Beneficial Interests and thereby reduce the Contributor’s ownership interest in the Trust); or (g) 
taking any other action that would in the opinion of Tax Counsel to the Trust cause the Trust to be treated as a business 
entity for federal income tax purposes.  

As a result, the Trust may be required to effectuate a Transfer Distribution in order to take the actions 
necessary to preserve and protect the Property.  See “Summary of the Trust Agreement.”  While the Property will 
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remain subject to the Loan after such conversion or transfer, the Beneficial Owners will no longer be considered to 
own, for federal income tax purposes, a direct ownership interest in the Property. 

Management and Indemnification.  The Manager will have administrative authority with respect to the 
Trust.  The Trust Agreement provides for indemnification by the Beneficial Owners of the Delaware Trustee against 
liabilities not attributable to the Delaware Trustee’s own willful misconduct, bad faith, fraud or gross negligence, and 
of the Manager against liabilities not attributable to the Manager’s own fraud or gross negligence.  Such indemnity 
and limitation of liability may limit rights that Beneficial Owners would otherwise have to seek redress against the 
Delaware Trustee and the Manager.  Beneficial Owners will have personal, recourse liability for payment of any 
indemnity owed to the Delaware Trustee or the Manager. 

Revenue Ruling 2004-86.  The utilization of a DST (like the Trust) to acquire and hold property for purposes 
of a Section 1031 Exchange is based primarily on Revenue Ruling 2004-86, which sets forth terms under which a trust 
will be treated as an “entity” that is taxable as a “trust” rather than taxable as a partnership.  It is possible that the IRS 
could modify or revoke Revenue Ruling 2004-86 or, in the alternative, determine that the Trust does not comply with 
the requirements of that ruling.  A determination that the Trust is not taxable as a trust (within the meaning of Treasury 
Regulations Section 301.7701-4) could have a significant adverse impact on the Beneficial Owners. 

Sale.  The Manager shall sell the Trust Estate upon its determination (in its sole discretion) that the sale of 
the Trust Estate is appropriate; provided, however, that absent unusual circumstances, it is currently anticipated that 
the Trust will hold the Trust Estate for at least two years.  Any such sale of the Trust Estate shall occur as soon as 
practicable after the Manager has determined that the sale of the Trust Estate is appropriate and in such manner as the 
Manager determines to be in the best interests of the Trust.  Further, the Beneficial Owners will agree to reimburse 
the Manager for reasonable and customary expenses incurred with respect to foregoing pursuant to the Trust 
Agreement.  This sale will occur without regard to the tax position, preferences or desires of any of the Beneficial 
Owners, and the Beneficial Owners will have no right to approve (or disapprove) of the sale of the Trust Estate.  The 
Beneficial Owners will not have the right to sell the Trust Estate.  A Beneficial Owner may or may not be able to defer 
the recognition of gain for federal, state or local income tax purposes when a sale occurs.  See “Summary of the Trust 
Agreement.” Additionally, pursuant to the Exchange Right, the Exchange Entity may require that the Beneficial 
Owners exchange their Interests for Exchange Entity Units or cash after all Beneficial Owners have held their Interests 
for at least one year. 

Transfer to Newly-Formed Delaware Limited Liability Company.  If the Manager determines that it is 
necessary to effectuate a Transfer Distribution, the Trust will transfer the Property to the Springing LLC, a newly-
formed Delaware limited liability company.  The Springing LLC will be treated as a partnership for federal income 
tax purposes, and the Beneficial Owners will become members in the Springing LLC.  Unlike interests in the Trust, 
membership interests in the Springing LLC will not be treated as interests in real property for federal income tax 
purposes (including for purposes of Code Section 1031).  Thus, if the Trust transfers the Property to the Springing 
LLC in a Transfer Distribution, it is unlikely that any of the Beneficial Owners will thereafter be able to defer the 
recognition of gain on a subsequent disposition of their membership interests in the Springing LLC or the Property 
under Code Section 1031.   

The transfer of the Property to the Springing LLC will occur under the circumstances set forth in the Trust 
Agreement without regard to the costs incurred as a result of such transfer.  It is possible that such transfer will result 
in the imposition of (i) state and/or local transfer, sales or use taxes; or (ii) federal income tax (although no federal 
income tax would be imposed under current law). 

In the Event of an Adverse Effect on the Income of the Trust, the Trust Is Not Permitted to Obtain 
Additional Funds Through Additional Borrowings or Additional Capital, and Therefore Could Be Required to 
Effectuate a Transfer Distribution so as to Seek to Raise Capital through the Springing LLC.  If, after a Transfer 
Distribution, additional funds are not available from any source, the Springing LLC may be forced to dispose of all or 
a portion of the Property on terms that may not be favorable to the Beneficial Owners.  Further, apart from potential 
adverse economic consequences of a Transfer Distribution, a Transfer Distribution may have adverse tax 
consequences for the Beneficial Owners. See “Federal Income Tax Consequences.”  
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The Trust Agreement Restricts Beneficial Owners’ Rights to Information.  The Trust Agreement 
eliminates certain rights to information the Beneficial Owners would have otherwise had under the Delaware Statutory 
Trust Act (the “DST Act”).  While the Sponsor believes this is reasonable, necessary and prudent to protect the 
interests of legitimate Purchasers in the Trust from “greenmail” or other attacks by parties such as so-called “vulture 
investors” that are potentially harmful to the investment program, this nevertheless means that a Purchaser will have 
less access to information from the Trust than a Purchaser would be entitled to under the DST Act, including contact 
information for other Beneficial Owners. 

Real Estate, Economic, and Business Risks 

Accuracy of Anticipated Results of Operations.  The anticipated results of operations for the Trust as set 
forth in this Memorandum, including the pro forma financial projections attached as Exhibit C (the “Financial 
Forecast”), are based upon current estimates of income and expenses relating to the operation of the Property, should 
be considered speculative and are qualified in their entirety by the assumptions, information, limitations and risks 
disclosed in this Memorandum.  The Financial Forecast begins December 2023 and is for nine years, which aligns 
with the Loan maturity.  If the assumptions on which these estimates are based do not prove correct, the Beneficial 
Owners who own Interests in the Trust will have difficulty in achieving their anticipated results.  Some of the other 
underlying assumptions inevitably may not materialize and unanticipated events and circumstances may occur.  
Therefore, the actual results achieved during the life of the ownership of the Property may vary from those anticipated, 
and the variation may be material.  As a result, the rate of return to the Trust and the Beneficial Owners may be lower 
than that projected.  Any return to the Beneficial Owners on their investment will depend on the ability of the Master 
Tenant to operate the Property profitably and ultimately sell the Property at a profit, which, in turn, will depend upon 
economic factors and conditions beyond their control.   

Risks of Real Estate Ownership.  The investment by Beneficial Owners will be subject to the risks generally 
incident to the ownership of real property, including changes in national and local economic conditions, changes in 
the investment climate for real estate investments, changes in the demand for or supply of competing properties, 
changes  in  local  market  conditions and neighborhood characteristics, the  availability and cost of mortgage funds, 
the obligation to meet fixed and maturing obligations (if any), unanticipated holding costs, the availability and cost of 
necessary utilities and services, changes in real estate tax rates and other operating expenses, changes in governmental 
rules and fiscal policies, changes in zoning and other land use regulations, environmental controls, acts of God (which 
may result in uninsured losses), and other factors beyond the control of the Trust.  Any negative change in the general 
economic conditions in the United States could adversely affect the financial condition and operating results of the 
Trust. 

The Trust also will be subject to those risks inherent in the ownership of income-producing real property, 
such as occupancy, operating expenses and rental schedules, which in turn may be adversely affected by general and 
local economic conditions, the supply of and demand for properties of the type selected for investment, the financial 
condition of tenants and sellers of properties, zoning laws, federal and local rent controls and real property tax rates. 
Certain expenditures associated with real estate equity investments are fixed (principally mortgage payments, if any, 
real estate taxes, and maintenance costs) and are not necessarily decreased by events adversely affecting the income 
from such investments.  The ability of the Trust to meet its obligations will depend on factors such as these and no 
assurance of profitable operations can be given.  

The Property is Subject to Risks Relating to its Local Real Estate Market.  Weakness or declines in the 
local economy and real estate market could cause vacancy rates at the Property to increase and could adversely affect 
the Trust’s ability to sell the Property under favorable terms.  The factors which could affect economic conditions in 
the market generally include business layoffs, industry slowdowns, relocations of businesses, changing demographics, 
infrastructure quality and any oversupply of or reduced demand for real estate.  Declines in the condition of the market 
could diminish the value of your investment and the Property.  

The Real Estate Market is Subject to Constant Economic Fluctuations. As the Cycle Matures, Real 
Estate Returns May Lose Momentum Which Could Have a Negative Impact on the Performance of the 
Property.   The ongoing competition for high quality real estate assets and resulting upward pressure on pricing may 
reduce anticipated returns.  Furthermore, economic growth remains fragile, and could be slowed or halted by 
significant external events.  A negative shock to the economy could result in reduced tenant demand, higher tenancy 
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default and rising vacancy rates.  There can be no assurance that the Property will not be adversely affected by a severe 
slowing of the economy or renewed recession.  If the Tenant defaults, fluctuations in interest rates, limited availability 
of capital and other economic conditions beyond the Trust’s control could negatively affect the economic performance 
of the Trust and decrease the value of the Property. 

Risks of Investing in Life-Sciences Properties; Competition.  The rental of life-sciences space is a highly 
competitive business.  Ownership of the Property could be adversely affected by competitive properties in the real 
estate market, which could affect the operations of the Property and the ultimate value of the Property.  Success in 
owning the Property, therefore, will depend in part upon the ability of the Master Tenant (i) to retain the current tenant 
at a favorable rental rate; (ii) to attract other quality tenants upon the termination of existing leases if the existing 
tenant fails to renew or as otherwise needed; and (iii) to provide an attractive and convenient environment for the 
tenants. 

Although the Property will be leased to the Master Tenant throughout the term of the Trust, the Master Tenant 
is a newly-formed entity with limited financial resources.  The financial performance of the Property therefore will be 
dependent to a significant degree on the ability of the Master Tenant to retain the current tenant and to attract new 
tenants if the current tenant terminates its lease, all of which may in turn depend on factors both within and beyond 
the control of the Manager, the Trust, and the Master Tenant.  These factors include changing demographic trends and 
traffic patterns, the availability and rental rates of competing life-sciences space, and general and local economic 
conditions. The loss of a tenant or the inability to maintain favorable rental rates with respect to the Property would 
adversely affect the value of the Property and/or the ability of the Master Tenant to pay rent, which could result in the 
Lender declaring the Loan in default and foreclosing on the Property.  This could result in the Purchasers losing the 
entire value of their Interests.  The occurrence of a casualty resulting in damage to the Property could also decrease 
or interrupt the payment of the Tenant’s rent, which could adversely affect the Master Tenant’s performance under 
the Master Lease.   

The Performance of the Property Will Depend Upon the Tenant Who Participates in the Highly 
Competitive Pharmaceutical Industry.  The Property is and will remain occupied by only the Tenant and all of the 
Property’s rental income comes from the Tenant via the Tenant Lease and the Master Lease.  Therefore, the success 
of the Property is materially dependent on the financial stability of the Tenant.  The nation as a whole recently 
experienced a severe economic slowdown affecting companies of all sizes and industries.  The Tenant may be 
negatively affected by this or another economic slowdown.  The Tenant is engaged in the business of medical device 
research and development which is a highly competitive industry characterized by rapidly evolving technology which 
in turn requires the Tenant to continuously innovate.  The failure to do so could materially and adversely affect the 
Master Tenant’s and the Trust’s operations. Additionally, the Tenant’s business exposes it to the risk of product 
liability claims that is inherent in the manufacturing, testing, and marketing of pharmaceutical products.  Further, U.S. 
Food and Drug Administration (“FDA”) regulations and guidance are often revised or reinterpreted by the FDA in 
ways that may adversely affect the Tenant’s business and its products.  If the Tenant becomes unable to make rental 
payments when due, this could result in a default under the Tenant Lease and the Master Lease, which could also 
impact distribution to the Beneficial Owners.  There can be no assurance that the Master Tenant will be able to 
successfully pursue and collect from the Tenant if it defaults. 

Further, although the Tenant is required to maintain certain types of insurance on the Property, the occurrence 
of a casualty resulting in damage to the Property beyond the coverage provided by such insurance could decrease or 
interrupt the payment of the Tenant’s rent.  Material increases in the premiums that the Tenant is required to make 
under any or all such policies could also adversely affect the Tenant’s ability to pay rent.  If the Tenant terminates the 
Tenant Lease, the Trust may be required to make a Transfer Distribution.  As the Property is a medical device research 
and development facility, the resulting Springing LLC may be required to make extensive renovations to the Property 
or to make rent concessions in order to lease the Property to another tenant, which could negatively impact the income 
of the Springing LLC.  Furthermore, any default under the Tenant Lease could result in an event of default under the 
Loan.  The Master Tenant may not be able to lease the Property to a replacement tenant on the same terms. 

The Financial Performance of the Property Will Depend Upon Ability of the Master Tenant to Attract 
and Retain Tenants Who Will Meet Their Rental Obligations on a Timely Basis.  The financial performance of 
the Property and the related ability of the Master Tenant to meet the financial projections contained herein will depend 
upon many factors, a significant one being the Tenant’s timely payment of rent.  If the Tenant decides not to renew 
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the Tenant Lease or decide to terminate the Tenant Lease, this could result in a significant reduction in rental revenues, 
which could adversely affect the ability of the Master Tenant to make payments under the Master Lease, including 
payment of principal and interest on the Loan, which could adversely affect the value of the Property and/or result in 
the Lender declaring the Loan in default and foreclosing on the Property.  This could result in the Beneficial Owners 
losing the entire value of their Interests.  Failure on the part of the Tenant to comply with the terms of the Tenant 
Lease may give the Master Tenant the right to terminate the Tenant Lease, repossess the applicable premises and 
enforce payment obligations under such lease.  However, the cost and effort involved in pursuing these remedies and 
collecting damages from a defaulting tenant could be greater than the value of the lease.  There can be no assurance 
that the Master Tenant will be able to successfully pursue and collect from defaulting tenants or re-let the premises to 
new tenants without incurring substantial costs, if at all.  If other tenants are found, the Master Tenant may not be able 
to enter into new leases on favorable terms.   

Changes in Laws Could Adversely Affect the Property.  Various Federal, state and local regulations, such 
as fire and safety requirements, environmental regulations, the Americans with Disabilities Act of 1990 (“ADA”), 
land use restrictions and taxes affect the Property.  If the Property does not comply with these requirements, the Trust 
may incur governmental fines or private damage awards.  New, or amendments to existing, laws, rules, regulations or 
ordinances could require significant unanticipated expenditures or impose restrictions on the operation, redevelopment 
or sale of the Property.  Such laws, rules, regulations or ordinances may adversely affect the ability of the Trust to 
operate or sell the Property. 

Costs Associated with Complying With the ADA May Affect Cash Available for Distribution and May 
Not Increase the Value of the Property.  The Property will generally be subject to the ADA. Under the ADA, all 
places of public accommodation are required to comply with federal requirements related to access and use by disabled 
persons.  The ADA has separate compliance requirements for “public accommodations” and “commercial facilities” 
that generally require that buildings and services be made accessible and available to people with disabilities. The 
ADA’s requirements could require removal of access barriers and could result in the imposition of injunctive relief, 
monetary penalties or, in some cases, an award of damages.  The Property may not comply with the ADA or may not 
be able to allocate the burden to a third party to ensure compliance with the ADA in all cases.  Any construction 
undertaken to comply with the ADA may not increase the value of the Property. 

An Increase in Real Estate Taxes May Affect the Operating Results of the Property and the Trust. The 
projected income from the Property is based on certain assumptions, including an increase in real estate taxes. 
However, from time to time the real estate taxes may increase more than projected as property values or assessment 
rates change or for other reasons deemed relevant by the assessors.  Real estate taxes may increase even if the value 
of the Property declines. An increase in the assessed valuation of the Property for real estate tax purposes will result 
in an increase in the related real estate taxes on the Property, and may increase insurance costs.  In the event that the 
actual Uncontrollable Costs (which include real estate, personal property and franchise taxes and similar impositions, 
utility costs, and insurance costs) for any calendar year for the Property exceeds the Projected Uncontrollable Costs 
for such year for such Property, then the Master Tenant will be responsible for payment of such excess amount, which 
could adversely affect the financial condition and operating results of the Trust.  However, the Sponsor does not expect 
there to be any material Uncontrollable Costs because the Tenant Lease is a net lease whereby the Tenant is solely 
responsible for the real property taxes and assessments.   

Agreements and Other Matters Affecting the Property May Impact the Operations and Performance 
of the Property. The Property may be subject to various easements, declarations, restrictions, encroachments, and 
other agreements of record with neighboring landowners, and local governmental entities that may restrict certain land 
and/or property uses, impose certain fees or obligations, and otherwise impact the operation and performance of such 
properties. See “The Property – Agreements and Other Matters Affecting the Property” for a discussion of any such 
agreements which may be material to a possible investment pursuant to this Memorandum.   

Certain Tenant-Specific Alterations May Adversely Impact the Ability to Re-Tenant the Property.  
Under the Tenant Lease, the Tenant is allowed to make certain permitted alterations to the Property.  These alterations 
may be highly specific to the Tenant’s medical device research and development operations, and may adversely affect 
the Master Tenant’s ability to re-tenant the Property, in the event re-tenanting becomes necessary, to a new tenant 
with a different product, business, or manufacturing process. 
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COVID-19.  The pandemic caused by the COVID-19 virus has created considerable instability and disruption 
in the United States and world economies.  The extent to which the Trust’s results of operations or its overall value 
will be affected by the COVID-19 virus will largely depend on future developments, which are highly uncertain and 
cannot be accurately predicted, such as prohibitions or moratoriums on evictions.  As a result of shutdowns, 
quarantines or actual viral health issues, the Tenant may experience reduced income for a prolonged period of time 
and may be unable to make rent payments.  Market fluctuations may affect the ability to operate the Property.  The 
occurrence of any of the foregoing events or any other related matters could materially and adversely affect the 
financial performance and the overall value of the Trust, and the Beneficial Owners could lose all or a substantial 
portion of their investment in the Trust. 

Risk of Catastrophic Loss. The Trust or the Master Tenant, as applicable, will attempt to maintain (or cause 
to maintain) insurance coverage against liability to third parties and property damage as is customary for similarly 
situated businesses. However, there can be no assurance that insurance will be available or sufficient to cover any 
such risks. Insurance against certain risks, such as earthquakes, floods, typhoons, pollution, acts of war or terrorism 
may be unavailable, available in amounts that are less than the full market value or replacement cost of investments 
or underlying assets or subject to a large deductible. There can also be no assurance the particular risks which are 
currently insurable will continue to be insurable on a commercially reasonable basis. Inflation, changes in building 
codes and ordinances, environmental considerations and other factors might not make it feasible to use insurance 
proceeds to replace the Property if it is damaged or destroyed. Under such circumstances, the insurance proceeds 
received by the Trust or the Master Tenant might not be adequate to restore its economic position with respect to the 
Property.  

Risk Relating to the Acquisition Closing. The Acquisition Closing involved the use of the SPE that 
converted to a DST (i.e., the Trust) under Delaware law via the DST Conversion. As a result, there is a risk that 
inherent and latent liabilities of the SPE could attach to the Trust in connection with the Acquisition Closing.  

The Acquisition and Disposition of Real Properties Carry Certain Litigation Risks at the Property 
Level that May Reduce Profitability and the Return on Investment.  The acquisition and disposition of real 
properties carry certain specific litigation risks.  Litigation may be commenced with respect to the Property in relation 
to activities that took place prior to the Trust’s acquisition of the Property.  In addition, at the time of disposition of 
the Property, a potential buyer may claim that it should have been afforded the opportunity to purchase the asset or 
alternatively that such potential buyer should be awarded due diligence expenses incurred or statutory damages for 
misrepresentation relating to disclosure made, if such buyer is passed over in favor of another as part of the Trust’s 
efforts to maximize sale proceeds. Similarly, successful buyers may later sue the Sponsor, the Trust or any of their 
affiliates under various damage theories, including those founded in tort, for losses associated with latent defects or 
other problems not uncovered in due diligence. 

Real Estate Investments are Illiquid.  Real estate investments generally cannot be sold quickly. The 
Manager has the discretion to sell the Property subject to the Trust Agreement and the Loan Documents.  However, 
the Manager may not be able to sell the Property promptly in response to economic or other conditions.  The nature 
of medical device research and development facilities improved pursuant to the specifications of a specialty tenant, 
such as the Tenant, may make it difficult for the Trust to sell the Property to a buyer other than the Tenant without 
first making extensive renovations to the Property.  There can be no assurance that the price and terms of any sale or 
other disposition of the Property will provide the Beneficial Owners with a satisfactory return on their investment, or 
any return at all, or that there will not be a loss on any such sale. 

Social Unrest May Affect the Value of the Property and Returns to Beneficial Owners. In recent years, 
certain events have led to protests, demonstrations, marches and other forms of political and social activism on a local, 
regional, national and international level, as well as rioting in some instances. Such activism, which has ranged from 
peaceful to, in some instances, violent, has resulted in curfews, the deployment of police and other local and national 
interference, and could lead to increased political and social volatility and uncertainty, which was already heightened 
in the wake of the COVID-19 pandemic. While the overall effect of such activism remains unknown, this type of 
volatility and uncertainty could materially adversely impact the investment. For example, as a result of social unrest, 
the Property could be affected by property damage, economic uncertainty and other byproducts of social unrest. 
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Geopolitical Tensions.  Various regional and global conflicts have caused, and are currently expected to 
continue to cause, significant disruptions to the global financial system, international trade, and the transportation and 
energy sectors, among other disruptions.  Such conflicts have displaced millions of people, causing an acute refugee 
crisis in many parts of the world and have increased the threat of nuclear accidents or attacks, cyberattacks, and further 
regional or global conflicts (including a potential expansion of the conflicts to other regions as well as other potential 
conflicts, including, but not limited to, conflicts in other geographic locations and between other state and non-state 
actors).  The United States and certain other countries have resorted to sanctions and other severe trade restrictions 
and prohibitions on the activities of certain individuals and businesses connected or deemed connected to certain other 
parties.  The sanctions and prohibitions include prohibition on trade in securities and debt, new investment, and 
provision of services to certain other parties.  Certain private companies have also implemented restrictions that 
severely limit, and in some cases, reverse or cancel, business transactions in or involving certain individuals and/or 
businesses connected to or associated with certain other countries.  The impact of global conflict and geopolitical 
tensions on the supply chain and commodity prices has been significant and has resulted in substantial increase in 
inflation.  The ultimate impact of the geopolitical tensions and its effect on global economic and commercial activity 
and conditions, and on the operations, financial condition and performance of the Trust or any particular industry, 
business, currency or country and the duration and severity of those effects, is impossible to predict.   

Conflict, sanctions, trade restrictions, and related events may have a material adverse impact on, and result 
in significant losses to, the Trust.  In particular, the Tenant may suffer significant increases in operating costs 
(including, among other reasons, as a result of the substantial increase in energy prices), decrease is revenue, and/or 
unexpected operational losses and liabilities.  This may lead to the Tenant’s inability to pay rent or its default under 
the Master Lease.  Any defaults on lease payment obligations by the Tenant will cause the Master Tenant and the 
Trust to lose revenue.  It may also limit the ability of the Trust to manage, finance and sell or reposition the Property 
in the future.   

Inflation.  Inflation and rapid fluctuations in inflation rates have had in the past, and may in the future have, 
negative effects on economies and financial markets.  For example, if the Tenant is unable to increase its revenue in 
times of higher inflation, its profitability may be adversely affected.  The Tenant may have revenues linked to some 
extent to inflation, including, without limitation, by government regulations and contractual arrangement.  As inflation 
rises, the Tenant may earn more revenue but may incur higher expenses. As inflation declines, the Tenant may not be 
able to reduce expenses commensurate with any resulting reduction in revenue.  Furthermore, wages and prices of 
inputs increase during periods of inflation, which can negatively impact returns on investments. In an attempt to 
stabilize inflation, countries may impose wage and price controls or otherwise intervene in the economy. 
Governmental efforts to curb inflation often have negative effects on the level of economic activity. For example, 
interest rates have remained at relatively low levels on a historical basis and the U.S. Federal Reserve maintained the 
federal funds target range at 0.0% to 0.25% for much of 2021. However, the U.S. Federal Open Market Committee 
raised interest rates multiple times in 2022 and 2023.  A period of sharply rising interest rates could create downward 
pressure on the Trust’s returns.   

Availability of Financing and Market Conditions. Market fluctuations in real estate financing may affect 
the availability and cost of funds needed in the future for the Property. Moreover, credit availability has been restricted 
in the past and may become restricted again in the future. Restrictions upon the availability of real estate financing or 
high interest rates for real estate loans could adversely affect the Property and the ability of the Trust to sell the 
Property at a profit or at any price. 

Risks of Cyberattacks. The Sponsor and the Manager rely on computer programs and systems (and may 
rely on new systems and technology in the future) for various purposes, including financial matters and generating 
risk management and other reports that are critical to the business and operations of the Trust and the oversight of its 
activities.  These information technology systems may continue to increase in sophistication and frequency in the 
future.  Cybersecurity incidents and cyber-attacks have been occurring globally at a more frequent and severe level 
and will likely continue to increase in frequency in the future.  The systems are subject to a number of different threats 
or risks that could adversely affect the Trust and its Beneficial Owners. There can be no assurance that measures the 
Sponsor and the Manager take to ensure the integrity of its systems will provide protection, especially because 
cyberattack techniques used change frequently or are not recognized until successful. Cybersecurity risks could result 
in the loss of data, interruptions in business, damage to reputation, and subject Sponsor and the Manager to regulatory 
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actions, increased costs and financial losses, each of which could have a material adverse effect on the Trust’s business 
and results of operations. 

Cyberattacks on the Sponsor, the Manager, and/or the Trust could involve attempts that are intended to obtain 
unauthorized access to proprietary information or personal identifying information of the Trust’s Beneficial Owners, 
destroy data or disable, degrade or sabotage the Trust’s systems, or divert or otherwise steal funds, including through 
the introduction of computer viruses and other malicious code. Cyberattacks and other security threats could originate 
from a wide variety of external sources, including cybercriminals, nation-state hackers, hacktivists and other outside 
parties. Cyberattacks and other security threats could also originate from the malicious or accidental acts of insiders, 
such as employees, or third-party agents and consultants of the Trust. 

Although the Sponsor and the Manager have implemented various measures to manage risks relating to these 
types of events, if these systems are compromised, become inoperable for extended periods of time or cease to function 
properly, the Sponsor, the Manager, and/or the Trust may incur specific time or expenses to fix or replace them and 
to seek to remedy the effects of such issues. The failure of these systems and/or of disaster recovery plans for any 
reason could cause significant interruptions in the Sponsor’s, the Manager’s, and/or the Trust’s operations and result 
in a failure to maintain the security, confidentiality or privacy of sensitive data, including personal information relating 
to the Beneficial Owners. Such a failure could harm the Sponsor’s, the Manager’s, and/or the Trust’s reputation, 
subject any such entity and its respective affiliates to legal claims or otherwise adversely affect their business and 
financial performance. 

Risks Relating to the Master Tenant and the Master Lease 

Limited Capital of the Master Tenant.  The financial stability of the Master Tenant may affect the financial 
performance of the Property.  The MT Parent capitalized the Master Tenant with a Demand Note in the amount of 
$1,900,000.  The MT Parent is an unaffiliated third-party with respect to the Sponsor, but received financing from the 
Sponsor to support its Demand Note obligations.  Otherwise, neither the Sponsor nor the MT Parent has an obligation 
to finance the Master Tenant.  If the Master Tenant requires funds in excess of the Property net operating income to 
pay the Rent (subject to a limited right of deferral) or satisfy its other obligations under the Master Lease, it will need 
to call upon the MT Parent to contribute the amount of the Demand Note.  However, no assurance can be given that 
the amount of the Demand Note will be sufficient to enable the Master Tenant to pay the rent or to fund its obligations 
under the Master Lease, or that the MT Parent will be able to fund the Demand Note if called upon by the Master 
Tenant to do so.  If the Master Tenant is unable to pay the Rent or satisfy its obligations under the Master Lease, the 
Master Tenant would be in default under the Master Lease.  A Master Tenant default also constitutes an event of 
default under the Loan Documents, which could result in suspension or termination of distributions to Beneficial 
Owners and/or a foreclosure of the Property by the Lender.  In addition, the costs and time involved in enforcing the 
Trust’s rights under the Master Lease may be significant.  If the Trust terminates the Master Lease, it may not be able 
to master lease the Property on terms similar to the Master Lease.  If the Trust were unable to enter into a new master 
lease for the Property, the returns to Purchasers would likely be materially adversely affected.  In addition, if the Trust 
were unable to enter into a new master lease, it would likely become necessary for the Trust to effectuate a Transfer 
Distribution, in order to engage in leasing activities, which would likely give rise to adverse tax consequences to 
Purchasers.  Absent insolvency or a bankruptcy by the Master Tenant, the Delaware Trustee may not be empowered 
to execute such replacement master lease.  Furthermore, if the Master Tenant is unable to pay the rent or satisfy its 
obligations under the Master Lease, the Trust may be unable to pay the debt service on the Loan and the Lender could 
foreclose on the Property.  In such event, the Purchasers could lose the entire value of their investment in the Property.   

The MT Parent May Be Unable to Fulfill its Obligations Under the Demand Note.  The MT Parent 
capitalized the Master Tenant with a Demand Note in the amount of $1,900,000.  The MT Parent is an unaffiliated 
third-party with respect to the Sponsor, but received financing from the Sponsor to support its Demand Note 
obligations.  Otherwise, neither the Sponsor nor the MT Parent has an obligation to finance the Master Tenant.  There 
can be no assurance that the MT Parent will be able to satisfy its obligations pursuant to such Demand Note.  The net 
worth or current assets of the MT Parent may be insufficient to support its obligations under the Demand Note at the 
time of being called.  If the MT Parent is required to perform on outstanding or future demand notes, guaranties or 
other debt obligations or otherwise experiences an adverse financial event, it is possible that the MT Parent may not 
have sufficient funds or resources to perform its obligations under the Demand Note and may be unable to fulfill its 
obligations to the Master Tenant.  In the event of the insolvency or bankruptcy of the MT Parent, the Master Tenant 
would be required to compete with any other creditor claims that may be asserted against the same assets of those 
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entities and any secured creditor claims would be superior to those of the Master Tenant under the Demand Note, 
which is unsecured.  The assets of the MT Parent and its affiliates are subject to the various risks of real estate 
ownership, syndication and management, including, but not limited, to market value fluctuations and uncertainty of 
profitability of business operations.  The ultimate value of these existing assets will depend upon their ability to 
successfully implement their respective business plans, which in turn depends upon competition and other market 
factors.  If the MT Parent is unable to pay the amount of the Demand Note when called upon, the Master Tenant may 
have insufficient funds to pay the Rent or property expenses, including without limitation the Base Rent upon which 
the Trust relies in order to be able to pay the debt service on the Loan.  Any failure of the Master Tenant to pay the 
Rent would materially and adversely affect returns to the Purchasers, may cause the Trust to terminate the Master 
Lease, may cause a default under the Loan resulting in foreclosure, and may result in the Purchasers losing the entire 
value of their Interests.  

Performance of the Master Tenant Under the Master Lease.  The ability of the Trust to meet its 
obligations is dependent upon the performance of the Master Tenant and its payment of Rent and other payments 
required under the Master Lease.  No assurance can be given that the Master Tenant will not suffer material financial 
hardships, resulting in its inability to pay rent, or otherwise default on its obligations under the Master Lease.  Any 
defaults on lease payment obligations by the Tenant will cause the Master Tenant, and could cause the Trust, to lose 
revenue. If these defaults become significant, they may impact Rent payments to the Trust and the Trust will be forced 
to use other funds to make payments on the Loan secured by the Property to prevent a foreclosure action. If the Master 
Tenant defaults, the Master Tenant may experience delays in enforcing its rights as a landlord and may incur 
substantial costs in protecting its investment. 

The Master Tenant Has a Limited Right to Defer Rental Payments Under the Master Lease.  Under 
the Master Lease, if the Property’s operating cash flow is insufficient to pay all of the associated expenses of the 
Property (not including the Asset Management Fee) and the full Base Rent, then in such event, the Master Tenant may 
be required to call the Demand Note from the MT Parent in order to make up such a shortfall.  In such an instance, 
Purchasers may receive less or more varied distributions than they would have if the Master Tenant were required to 
call the Demand Note to fund any such Rent shortfall.  Furthermore, if future cash flow from the Property or disposition 
proceeds are insufficient to pay the accrued Rent and the Sponsor is unable to fund the Demand Note when called, 
then the Trust may never receive the full amount of any such accrued Rent, which could materially and adversely 
affect the returns to the Purchasers. 

Additionally, in the event that the Master Tenant elects to defer payment of a portion of the Rent, although 
the issue is not completely settled under existing law, under Code Section 467, Beneficial Owners may be required to 
report and pay tax on rent in accordance with the rent schedule attached to the Master Lease, even though the Master 
Tenant may have elected to defer the payment of a portion of such Rent.  As a result, Beneficial Owners may be 
required to recognize rental income even though rent is not being fully paid, and therefore Beneficial Owners may 
have to use funds from other sources to pay tax on such income.  See “Summary of Master Lease.”  

Risks Relating to an Investment in the Property 

Valuation.  The Sponsor obtained the Appraisal for the Property prepared by BBG, dated October 23, 2023, 
reflecting a market value for the Property “as is” of $59,000,000.  The net aggregate purchase price of $59,094,426 
for the Property (including costs and fees) is lower than the $61,691,253 aggregate purchase price of the Interests, 
which includes $30,661,253 in equity for the Interests, assuming the Maximum Offering Amount is sold, and 
$31,300,000 for the Loan.  See “Estimated Use of Proceeds.”  Thus, the Trust will be subject to immediate dilution 
and the Beneficial Owners may recover less than their invested capital upon any eventual sale of the Property.  There 
can be no assurance that the value of the Property will appreciate, or appreciate at a rate sufficient to provide a positive 
return on investment. 

The Sale of an Interest May Be Less Profitable Than the Pro Rata Share of the Proceeds the Beneficial 
Owners Would Receive from a Sale of the Property as a Whole.  The Interests will be subject to certain agreements 
and restrictions. Given the form of ownership, it is possible that the amount derived from a sale of Interests will be 
less than the pro rata share of the proceeds the Beneficial Owners would receive from a sale of the Property as a whole. 
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The Fair Market Value of Interests May Deviate from the Established Purchase Price During the 
Offering. The initial purchase price of Interests determined at the outset of the Offering is based on the estimated fair 
market value of the Property, and includes certain fees and expenses. Among other items, the economics of the Master 
Lease as determined at the outset of the Offering were considered in determining the initial purchase price. While 
actual results may vary from the initial projections, and while the value of the Property, subject to the Master Lease, 
will fluctuate throughout the Offering, the purchase price of Interests will remain the same throughout the Offering. 
Because the purchase price will not change in response to changed economics or valuation, it is possible that, at any 
time throughout the Offering, the fair market value of Interests may be higher or lower than the amount a Beneficial 
Owner paid for such Interests. 

The Property Is Not a Diversified Investment.  By the terms of the Trust Agreement (as well as the terms 
of the Loan Documents), the Trust generally is not permitted to acquire real property other than the Property or any 
other assets or make any other investments.  Because an investment in Interests represents an investment in one 
property, it is not a fully diversified investment.  Accordingly, the poor performance of the Property would materially 
and adversely affect a Purchaser’s investment in an Interest.   

Physical Condition of the Property; No Representations to Purchasers.  The Trust will not make any 
warranties or representations to the Purchasers regarding the condition of the Property.  The Sponsor has received the 
PCA prepared by BBG.  The PCA identified no immediate repairs required.  The PCA recommended recurring capital 
reserves for likely repairs and replacements necessary during the next 12 years (with 2.5% inflation) in the amount of 
$121,932 relating to parking lot sealing, façade refurbishing, and carpet replacement.  Because the Tenant is 
responsible for the repair and maintenance of the foregoing items pursuant to the Tenant Lease, the Sponsor does not 
believe that a Property-related reserve is necessary.  There can be no assurance of the accuracy of the PCA with regard 
to future capital expenditure requirements of the Property, or that the Sponsor has budgeted adequately in the Financial 
Forecast for all such repairs, replacements, and other expenditures that are or become necessary.  If the reserves are 
insufficient, the Trust’s Rent could be used by the Trust to reserve for or pay such expenses (instead of being used to 
pay distributions to Purchasers), or those expenses and costs could possibly be so significant as to require additional 
capital to be infused which could not be done except through a Transfer Distribution, which would likely have material 
and adverse tax consequences for Purchasers. 

The preparers of the PCA did not issue a reliance letter entitling the Trust, among others, to rely on the PCA 
and to enforce any claims against the preparers of the PCA if they failed to identify any particular Property deficiency. 
Thus, a Purchaser or the Trust may not rely on the PCA and may not enforce legal claims against parties that prepared 
the PCA or its underlying information.  In addition, there can be no assurance that the preparers would be held liable 
for any losses in connection with deficiencies in the Property that were not identified in the PCA.  Furthermore, there 
can be no assurance that the financial wherewithal of such preparers would be sufficient to cover any loss that may 
arise, should they be held liable. 

Environmental Problems Are Possible and Can Be Costly.  Federal, state and local laws and regulations 
relating to the protection of the environment may require a current or previous owner or operator of real estate to 
investigate and clean up hazardous or toxic substances or petroleum product releases at or affecting the Property. The 
owner or operator may have to pay a governmental entity or third parties for property damage and for investigation 
and clean-up costs incurred by such parties in connection with any such contamination.  These laws typically impose 
clean-up responsibility and liability without regard to whether the owner or operator knew of or caused the presence 
of the contaminants.  Even if more than one person may have been responsible for the contamination, each person 
covered by the environmental laws may be held responsible for all of the clean-up costs incurred.  In addition, third 
parties may sue the owner or operator of a site for damages and costs resulting from environmental contamination 
emanating from that site.  The Sponsor is also aware that environmental agencies and third parties have, in the case of 
certain properties with on-site or nearby contamination, asserted claims for remediation, property damage or personal 
injury based on the alleged actual or potential intrusion into buildings of chemical vapors (e.g., radon) or volatile 
organic compounds from soils or groundwater underlying or in the vicinity of those buildings or nearby properties.  
The Sponsor can provide no assurance that the Trust will not incur any material liabilities as a result of vapor intrusion 
at the Property.   

The Property has been evaluated for environmental hazards on behalf of the Lender pursuant to the Phase I 
Report prepared by Braun Intertec Corporation, based on a site visit conducted on September 8, 2022.  The Phase I 
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Report consisted of a walk-through observation of the accessible areas and interviews with facility personnel and local 
agency representatives, limited observations of surrounding properties, and a records review including regulatory 
databases and historical use information.  The Phase I Report revealed no evidence of RECs, CRECs, significant data 
gaps, or additional considerations in connection with the Property.   

The preparers of the Phase I Report did not issue a reliance letter entitling the Trust, or others, to rely on the 
Phase I Report and to enforce any claims against the preparers of the Phase I Report if it failed to identify any particular 
environmental condition at the Property. Thus, a Purchaser or the Trust may not rely on the Phase I Report and may 
not enforce legal claims against parties that prepared the Phase I Report or its underlying information. In addition, 
there can be no assurance that the preparers would be held liable for any losses in connection with deficiencies in the 
Property that were not identified in the Phase I Report. Furthermore, there can be no assurance that the financial 
wherewithal of such preparers would be sufficient to cover any loss that may arise, should they be held liable.   

A Phase I environmental assessment report generally will not involve any invasive testing, but instead is 
limited to a physical walk through or inspection of the Property and a review of the related governmental records. 
Accordingly, the Sponsor cannot provide any assurance to potential Purchasers that actual environmental problems 
with the Property would be exposed by the Phase I Report. In light of the material risks and potential liability 
associated with the discovery of an environmental hazard at the Property, the Purchasers of the Interests should be 
certain that they understand, and can accept, the risks associated with any known and unknown hazardous substances 
affecting the Property.  In addition, it is possible that an environmental claim may be raised in such a manner that 
liability could penetrate any limited liability protections otherwise available to shield the owners of an entity from 
liability, thereby allowing such claims to be enforceable against the Purchasers.  Finally, it is possible that the existence 
of any environmental issues with the Property may make it more difficult, and perhaps impossible, to obtain financing 
for the Property. 

Governmental Laws and Regulations May Impose Significant Costs. Real property and the operations 
conducted on real property are subject to federal, state and local laws and regulations relating to protection of the 
environment and human health.  The Property could be subject to liability in the form of fines, penalties or damages 
for noncompliance with these laws or regulations. These laws and regulations generally govern wastewater discharges, 
air emissions, the operation and removal of underground and above-ground storage tanks, the use, storage, treatment, 
transportation and disposal of solid and hazardous materials, the presence of toxic building materials, and other health 
and safety-related concerns.  Some of these laws may impose joint and several liability on the tenants, owners or 
operators of real property for the costs to investigate or remediate contaminated properties, regardless of fault, whether 
the contamination occurred prior to purchase, or whether the acts causing the contamination were legal.   

Construction of Improvements.  Under applicable tax rules, if the Trust were to cause the construction of 
more than minor, non-structural improvements, this activity could require a Transfer Distribution, which may have 
adverse tax consequences for the Beneficial Owners. 

Risk of Mold Contamination.  Mold growth may occur when excessive moisture accumulates in buildings 
or on building materials, particularly if the moisture problem remains undiscovered or is not addressed over a period 
of time.  Mold contamination has been linked to a number of health problems, which could result in litigation by 
tenants seeking various remedies, including damages and the ability to terminate their leases.  Recently there have 
been an increasing number of lawsuits against property owners and managers alleging personal injury and property 
damage caused by the presence of toxic molds.  Some of these lawsuits have resulted in substantial monetary 
judgments or settlements.  Insurance carriers generally exclude mold-related claims from standard policies and price 
mold endorsements at prohibitively high rates.  The assessment of the Property in connection with the Phase I Report 
included an evaluation of mold.  Based on BBG’s site visit and its interview with Property personnel, no visual or 
olfactory evidence was identified to indicate current or past mold growth or moisture intrusion likely to result in mold 
growth.  No assurance can be given either that an undetected mold condition does not presently exist at the Property 
or that a mold condition will not arise in the future.  A mold condition would create the risk of substantial damages, 
legal fees and possibly loss of tenants.  If a significant mold condition arises in the future at the Property, we could be 
required to undertake a costly remediation program to contain or remove the mold from the Property and could be 
exposed to other liabilities that may exceed any applicable insurance coverage. 

Not 
For 

Use
 W

ith
 C

lie
nts



 

45 

The Reserves May Be Inadequate.  To the extent that Property expenses increase or unanticipated expenses 
arise, and the available reserves are insufficient to meet such expenses, the Trust may be forced to use some or all of 
the Rent payment received from the Master Tenant to pay such obligations of the Trust, or to effect a Transfer 
Distribution in order to raise the necessary capital through the Springing LLC for such purposes, because the Trust 
itself is prohibited from raising additional capital.  Further, to the extent that the aggregate of the Organization and 
Offering Expenses, Loan-Related Costs and Other Closing Costs exceed the amounts projected, then any such shortfall 
will be funded first from savings in other categories and may be funded next from any other available reserves of the 
Trust.  In addition, construction of more than minor, non-structural improvements out of reserves established by the 
Trust may require the Trust to effectuate a Transfer Distribution, which may have adverse tax consequences for the 
Beneficial Owners. 

Energy Shortages and Allocations.  There may be shortages or increased costs of fuel, natural gas or electric 
power, or allocations thereof, by suppliers or governmental regulatory bodies in the area where the Property is located.  
We are unable to predict the extent, if any, to which such shortages, increased prices, or allocations will occur or the 
degree to which such events might influence the ability of the Property to meet stated goals.  If such shortages occurred 
or such costs increased, however, they could materially and adversely affect the income derived by the Trust from the 
Property, the value of the Property and the value of the Interests. 

Forum Selection, Governing Law, and Disputes.  Any disputes arising from the Purchase Agreement, 
Master Lease, Trust Agreement, Springing LLC Agreement, and Asset Management Agreement (together the 
“Offering Documents”) must be brought in a court of competent jurisdiction in Dallas, Texas.  Additionally, the 
Purchaser waives his, her, or its right to a jury trial.  Accordingly, any actions brought under any of the Offering 
Documents in courts not located in Dallas, Texas may be dismissed for improper venue.  Any disputes arising under 
the Purchase Agreement, Master Lease, or the Asset Management Agreement will be adjudicated under Texas law. 
Further, should the Trust Agreement or Springing LLC Agreement be the subject of any dispute, such dispute will be 
adjudicated under Delaware law.  If any legal action or other proceeding is brought by a Beneficial Owner for the 
enforcement of the Offering Documents, or because of an alleged dispute, breach, default or misrepresentation in 
connection with any provisions of the Offering Documents, the successful or prevailing party or parties shall be 
entitled to recover from the non-prevailing party, attorneys’ fees, court costs, and all costs and expenses incurred in 
that action or proceeding in addition to any or all other relief awarded in such legal action or proceeding. 

Risks Related to Financing of the Property 

Risks of Leverage.  The Trust owns the Property subject to the Loan.  This use of leverage may increase the 
return on invested capital.  However, it also presents an additional element of risk in the event that the cash receipts 
from the operation of the Property are insufficient to meet the principal and interest payments on such indebtedness. 
In order to comply with tax requirements for Section 1031 Exchanges, the Trust is not permitted to refinance or obtain 
new financing and Beneficial Owners are not permitted to make additional capital contributions to the Trust.  Thus, if 
the cash flow from the Property is insufficient to allow the Master Tenant to make the required payments under the 
Master Lease, including payments required to service the Loan, the Lender may foreclose on the Property and the 
Beneficial Owners’ equity in the Property may be reduced or lost entirely.  A Transfer Distribution may make it 
possible to delay or avoid a foreclosure (because the Springing LLC is not restricted from refinancing the Property or 
raising new capital) but may, itself, cause adverse tax consequences for the Beneficial Owners.  See “Federal Income 
Tax Consequences.”  Moreover, the cost of any refinancing of the Property after a Transfer Distribution, in the form 
of interest charges and financing fees imposed by lenders or affiliates of the Sponsor might significantly reduce the 
profits or increase losses resulting from operation of the Property.   

Scheduled Debt Payments Could Adversely Affect the Property’s Financial Condition.  In the future, 
the Property’s cash flow could be insufficient to meet required payments under the Loan Documents or to pay cash 
flow to the Trust at expected levels.  As a result of any shortfall, the Manager may be forced to postpone capital 
expenditures necessary for the maintenance of the Property, suspend distributions to Beneficial Owners, or may 
require a sale or Transfer Distribution.  There can be no assurance that the Manager will be able to sell the Property 
upon acceptable terms, if at all, or that after a Transfer Distribution, the Springing LLC would be able to raise 
additional or sufficient capital to avert a Loan default and possible foreclosure of the Property by the Lender.  In either 
case, Beneficial Owners could lose the entire value of their Interests.   
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Events of Default.  The Loan is “non-recourse,” meaning that the Lender may only seek recovery from the 
liquidation of its collateral (principally, the Property) for any amounts that remain due under the Loan after a default.  
However, the Loan Documents contain certain events that would allow the Lender to proceed against the Trust to 
repay amounts due on the Loan, in addition to foreclosing on the Property and the other collateral for the Loan.  Thus, 
if such events occur, “springing” liability to the Trust may result, including an amount equal, in certain instances, to 
the full amount of the Loan.  See “Acquisition Closing and Financing Terms” for the events under the Loan 
Documents for which the Trust may have liability beyond the value of the Lender’s collateral.   

The Lender’s Approval Rights.  The Lender has numerous rights under the Loan Documents, including the 
right to approve certain changes in ownership and management.  Prospective Purchasers are encouraged to review a 
complete set of the Loan Documents prior to subscribing for the Interests. 

Restrictions on Transfer and Encumbrance.  The terms of the Loan prohibit the transfer or further 
encumbrance of the Property or any interest in the Property except with the Lender’s prior written consent, which 
consent may be withheld, or otherwise permitted under the Loan Documents.  The Loan Documents provide that upon 
violation of these restrictions on transfer or encumbrance, the Lender may declare the entire amount of the Loan, 
including principal, interest, prepayment premiums and other charges, to be immediately due and payable.  If the 
Lender declare the Loan to be immediately due and payable, the Trust will have the obligation to immediately repay 
the Loan in full.  If the Trust is unable to obtain replacement financing or otherwise fails to immediately repay the 
Loan in full, the Lender may invoke its remedies under the Loan Documents, including proceeding with a foreclosure 
sale that is likely to result in the Beneficial Owners losing their entire investment in the Property. Further, since the 
Trust is prohibited from borrowing additional funds or from accepting additional capital contributions, the Trust would 
in such a situation be required to effectuate a Transfer Distribution into the Springing LLC.   

Ability to Repay the Loan.  The ability of the Trust to repay the Loan will depend in part upon the sale or 
other disposition of the Property prior to, at the latest, the maturity date of the Loan.  There can be no assurance that 
any such sale can be accomplished at a time or on such terms and conditions as will permit the Trust to repay the 
outstanding principal amount of the Loan.  Financial market conditions in the future may affect the availability and 
cost of real estate loans, making real estate financing difficult or costly to obtain for potential buyers of the Property. 

In the event that the Trust is unable to sell the Property prior to the maturity date of the Loan, the Trust may 
be required to effectuate a Transfer Distribution in order to allow the Springing LLC to seek to refinance the Loan. 
However, market conditions and the interest rate environment at that time could cause the cash flow from the Property 
to fluctuate and could impact capitalization rates, both of which could negatively impact the value of the Property and 
limit the Springing LLC sale or refinancing options.  The Springing LLC may not be able to obtain refinancing on 
terms as favorable as the Loan.  If additional funds are not available from a sale, refinancing or additional capital 
contributions to the resulting Springing LLC, the Springing LLC may be subject to the risk of losing the Property 
through foreclosure.  Any such Transfer Distribution or foreclosure may have adverse tax consequences for the 
Beneficial Owners. See “Federal Income Tax Consequences.”  

Availability of Financing and Market Conditions.  Market fluctuations in real estate financing may affect 
the availability and cost of funds needed in the future for the Property.  Moreover, credit availability has been restricted 
in the past and may become restricted again in the future.  Restrictions upon the availability of real estate financing or 
high interest rates for real estate loans could adversely affect the Property and the ability of the Trust to sell the 
Property at a profit or at any price.  

The Loan Terms May Cause Restricted Liquidity.   The Loan Documents provide that, among others, if 
there is an event of default under the Loan, the Lender’s acceleration of the Loan, or a bankruptcy action of the Trust 
or the Manager, the Lender will exert control over the Property’s cash flow and the Trust and/or the Master Tenant 
will be restricted from accessing its applicable cash.  Certain events that may cause such restrictions are outside of the 
Trust’s or the Manager’s control, but could nevertheless restrict the liquidity of the Trust. 

The Projected 2029 Rate May Be Higher.  The Loan Documents provide for a $31,300,000 Loan, with a 
10-year term, interest-only payments for 36 months at a fixed interest rate of 4.50% per annum.  Beginning on 
November 2029, interest rate will be adjusted to equal 2.00% plus the then-current Three Year US Treasury Constant.  
The Sponsor estimates, based on current projected forward curves, that the Three Year US Treasury Constant on 
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November 2029 will be 4.25%, yielding a projected 2029 Rate of 6.25%.  However, the U.S. Federal Reserve began 
rapidly raising the federal funds rate to decade-high levels in 2022 and 2023, then recently signaled possible cuts to 
the federal funds rate in 2024.  While the projected forward curves used by the Sponsor attempt to account for the 
possibility of additional increases in the federal funds rate and the duration of time for which those increased levels 
will remain, it is possible that the projections are inaccurate. If the actual 2029 Rate is higher than the Sponsor’s 
projections, such increases will result in higher debt service costs which will adversely affect the Trust’s cash flows.  
Although the Manager established the Amortization Reserve to supplement the Trust’s debt service payments over 
the future, if the 2029 Rate is higher than projected, the higher interest rate could adversely affect the Trust’s ability 
to service the Loan and to make distributions to the Beneficial Owners.  As a result of any shortfall, the Manager may 
be forced to postpone capital expenditures necessary for the maintenance of the Property, suspend distributions to 
Beneficial Owners, or may require a sale or Transfer Distribution.  There can be no assurance that the Manager will 
be able to sell the Property upon acceptable terms, if at all, or that after a Transfer Distribution, the Springing LLC 
would be able to raise additional or sufficient capital to avert a Loan default and possible foreclosure of the Property 
by the Lender.  In either case, Beneficial Owners could lose the entire value of their Interests.   

Risks Relating to the Operation of the Property  

Insurance; Uninsured Losses.  The Master Tenant has obtained, or caused the Tenant to obtain, general 
liability and business interruption insurance for the Property. If a loss occurs that is partially or completely uninsured, 
the Beneficial Owners may lose all or a part of their investment. The Trust may be liable for any uninsured or 
underinsured personal injury, death or property damage claims.  Liability in such cases may be unlimited.  While 
insurance may help reduce the risk of loss, it increases costs and thus lowers the potential return to the Beneficial 
Owners.   

Regulatory Matters.  The value of the Property may be adversely affected by legislative, regulatory, 
administrative, and enforcement actions at the local, state and national levels in the area, among others, of 
environmental controls.  In addition to possible increasingly restrictive zoning regulations and related land use 
controls, such restrictions may relate to air and water quality standards, noise pollution and indirect environmental 
impacts such as increased motor vehicle activity. 

Reliance on Management.  Under the Trust Agreement, the Manager has the right to make administrative 
decisions on behalf of the Trust.  Also, the Manager has the sole discretion to determine when to sell the Property and 
on what terms.  The Manager has other extensive powers and authority, some of which are limited by the express 
terms of the Trust Agreement.  In the event of a Transfer Distribution, however, the Manager or its affiliate, as the 
manager of the Springing LLC, would be granted expanded powers and the right to receive additional compensation.  
Accordingly, no Purchaser should purchase Interests unless such Purchaser recognizes that the Trust is limited in its 
ability to manage the Property and such Purchaser is willing to entrust such limited management of the Property and 
the power to sell the Property to the Delaware Trustee and the Manager, and after a Transfer Distribution the Purchaser 
is willing to entrust all aspects of the management of the Springing LLC to the Manager or its affiliate.  See “The 
Manager” and “Summary of the Trust Agreement – Termination of the Trust to Protect the Property; Transfer 
Distribution.”  Furthermore, under the Trust Agreement, the Delaware Trustee has the power and authority to remove 
the Manager for cause (fraud or gross negligence causing material damage to, or diminution in value of, the Property), 
but only if the Lender consents (to the extent there is an outstanding Loan).   

Conflicts.  The Manager and its affiliates are subject to conflicts of interest between their activities, roles 
and duties for other entities and the activities, roles and duties they have assumed on behalf of the Trust.  Conflicts 
exist in allocating management time, services and functions between their current and future activities and the Trust. 
None of the arrangements or agreements described, including those relating to the purchase price of the Property or 
compensation, is the result of arm’s-length negotiations. See “Conflicts of Interest.” 

The Master Tenant is Subject to Additional Conflicts of Interest.  The Master Tenant, a third-party 
unrelated to the Sponsor, is subject to conflicts of interest among its activities, roles and duties for other entities, and 
roles and duties it has assumed on behalf of the Trust.  Conflicts exist in allocating management time, services and 
functions between its current and future activities and the Trust.  Further, the Master Tenant is unaffiliated with the 
Sponsor or the Trust and does not intend to invest its own funds in the Interests.  Accordingly, the Master Tenant’s 
interests may not be aligned with those of the Purchasers.  For example, if the Master Tenant or any of its affiliates 
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were to acquire medical device research and development properties in the vicinity of the Property, then the Master 
Tenant could direct the Tenant away from renewing the Tenant Lease and toward leasing spaces in such other 
properties.   

No Substantial Assets of the Manager or Master Tenant.  The Manager and Master Tenant are newly-
formed entities and do not have any substantial assets.  Thus, there is no assurance that the Manager or the Master 
Tenant will have the financial resources to satisfy their obligations under the Trust Agreement or the Master Lease.  
Neither the Sponsor, the Manager nor the Master Tenant are obligated to invest or provide additional capital on behalf 
of the Trust, the Beneficial Owners or the Property.  The MT Parent capitalized the Master Tenant with a Demand 
Note in the amount of $1,900,000.  This Memorandum does not contain financial statements for the Sponsor, the 
Manager, the MT Parent, or the Master Tenant.  

Compensation and Fees.  The Sponsor and certain of its affiliates will receive certain compensation from 
the Trust for services rendered regardless of whether any sums are distributed to the Beneficial Owners.  See 
“Compensation and Fees.” 

Risks Relating to the United States Securities Laws and Regulations 

Securities Act of 1933.  The Interests have not been and will not be registered under the Securities Act. The 
Interests are offered in reliance upon an exemption from registration under the Securities Act provided by Section 
4(a)(2) thereof and the Regulation D safe harbor promulgated thereunder. Each prospective Purchaser must be an 
“accredited investor” (as defined in Rule 501(a) of Regulation D) and will be required to represent, among other 
customary private placement representations, that it is acquiring its Interest in the Trust for its own account for 
investment purposes only and not with a view to resale or distribution.  Further, each Purchaser must be prepared to 
bear the risk of the investment for an indefinite period, since Interests cannot be transferred or resold except as 
permitted under the Securities Act and any applicable state or non-U.S. securities laws.  There is no public market for 
the Interests and no such market is expected to develop in the future. The Interests may not be sold or transferred 
except as permitted under the Trust Agreement. 

Investment Company Act of 1940.  It is anticipated that the Trust will be exempt from registration under 
the Investment Company Act of 1940, as amended (the “Investment Company Act”) by qualifying for an exclusion 
from the definition of an “investment company” thereunder.  The Trust will rely on the exemption from registration 
contained in (1) Section 3(c)(1) of the Investment Company Act for issuers that are not making a public offering of 
securities and whose outstanding securities are beneficially owned by not more than 100 persons, (2) Section 3(c)(5)(c) 
of the Investment Company Act as an entity primarily engaged in the business of purchasing or otherwise acquiring 
mortgages and other liens on and interests in real estate, or (3) any other exemption that may be available under the 
Investment Company Act. The Trust intends to obtain appropriate representations and undertakings in order to assure 
that the conditions of the exemption are met.  If the Trust cannot comply with an exemption from such requirements, 
the Trust will be obligated to register as an “investment company”, and will be subject to a variety of substantive 
requirements under the Investment Company Act. These requirements include: 

 Limitations on capital structure; 
 Restrictions on specified investments; 
 Prohibitions on transactions with affiliates; and 
 Compliance with reporting, record keeping, voting, proxy disclosure and other rules and regulations 

that would significantly change and increase the costs of the Trust’s operations. 
 
If the Trust is required to register as an investment company but fails to do so, it will be prohibited from 

engaging in this Offering and criminal and civil actions could be brought against the Trust. 

Investment Advisers Act of 1940.  The Manager is not required to register and does not anticipate registering 
as an investment adviser under the Investment Advisers Act of 1940 (the “Investment Advisers Act”). 

Securities Exchange Act of 1934.  It is not expected that the Trust will be required to register the Interests 
under the Exchange Act.  As a result, the Trust will not be subject to the periodic reporting and related requirements 
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of the Exchange Act.  Beneficial Owners should only expect to receive the information and reports required to be 
delivered pursuant to the Trust Agreement and applicable law. 

Regulation Best Interest. Commencing June 30, 2020, broker-dealers and their associated persons have 
been required to comply with the SEC’s Regulation Best Interest (“Reg BI”), which established a new standard of 
conduct for participating brokers under the Exchange Act when making a recommendation of any securities 
transaction or investment strategy involving securities to a retail customer, including the following: 

 the requirement that participating brokers refrain from putting the financial or other interests of the 
participating broker ahead of the retail customer; 

 a new disclosure document, the consumer or client relationship summary, or Form CRS, which 
requires both investment advisers and participating brokers to provide disclosure highlighting 
details about their services and fee structures; and 

 interpretative guidance that establishes a federal fiduciary standard for investment advisers. 

Under SEC guidance concerning Reg BI, a participating broker recommending to sell Interests in the Trust 
should consider a number of factors, including but not limited to, cost and complexity of the investment and reasonably 
available alternatives, which are likely to exist, may be less costly or have a lower investment risk, in determining 
whether there is a reasonable basis for the recommendation. However, participating brokers may recommend a more 
costly or complex product as long as they have a reasonable basis to believe it is in the best interest of a particular 
retail customer. If participating brokers instead choose alternatives to an investment in the Trust, many of which likely 
exist, the Trust’s ability to raise capital will be adversely affected.  

Economic Sanctions and Export Controls; Anti-Money Laundering. Economic sanctions laws in the 
United States and other jurisdictions may prohibit or otherwise restrict the Manager, its professionals, the Trust and 
its affiliates from engaging in transactions with companies based in, doing business with, or otherwise relating to 
certain countries, industry sectors and/or certain individuals and entities. The U.S. Department of the Treasury’s Office 
of Foreign Assets Control (“OFAC”), U.S. Department of Commerce, and U.S. Department of State administer and 
enforce laws, Executive Orders and regulations establishing U.S. economic and trade sanctions and export controls. 
Such sanctions and regulations prohibit, among other things, transactions with, and the provision of certain services 
or goods to, certain foreign countries, territories, entities and individuals. These entities and individuals include 
specially designated nationals, specially designated narcotics traffickers and other parties the subject of sanctions 
programs and export control restrictions. The lists of OFAC prohibited countries, territories, persons and entities, 
including the List of Specially Designated Nationals and Blocked Persons, as such list may be amended from time to 
time, can be found on the OFAC website at www.treas.gov/ofac.  Certain programs administered by OFAC prohibit 
dealing with individuals or entities in certain countries regardless of whether such individuals or entities appear on the 
lists maintained by OFAC. In addition, export regulations may prohibit or require pre-approval of exports of certain 
restricted goods or technology to certain persons and certain jurisdictions. The economic sanctions and related laws 
of different jurisdictions in which the Trust and its affiliates may operate also may conflict with one another, such that 
compliance with all applicable laws may be difficult. 

In addition, risks of sanctions violations in the banking industry are elevated, and OFAC has taken significant 
actions in response to U.S. and non-U.S. financial institutions’ perceived failures to comply with OFAC sanctions. 
Failure by the Trust and its affiliates to comply with OFAC or other relevant sanctions could have serious legal and 
reputational consequences. 

Risks Relating to United States Anti-Money Laundering Regulation. The Sponsor and/or the Manager 
may be required to comply with Title III of the Uniting and Strengthening America by Providing Appropriate Tools 
Required to Intercept and Obstruct Terrorism Act of 2001 (the “PATRIOT Act”), the Bank Secrecy Act, including 
as amended by the PATRIOT Act, and any relevant regulations and any other applicable laws or regulations. The 
Trust, the Sponsor and/or the Manager may be required to obtain a detailed verification of the identity of each 
prospective Purchaser or Beneficial Owner, and the source of funds used to subscribe for Interests in, or to make 
capital contributions to, the Trust. Each prospective Purchaser and Beneficial Owner shall be required to represent 
that it is not a person with whom the Trust or the Sponsor is prohibited from dealing with pursuant to applicable law 
and regulations imposing economic and trade sanctions. Should a prospective Purchaser or Beneficial Owner refuse 
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to provide any information required for verification purposes, the Trust may refuse to accept a subscription from such 
prospective Purchaser or may cause the withdrawal of any such Beneficial Owner from the Trust. The Trust, the 
Sponsor and/or the Manager may request such additional information at any time from prospective Purchasers or 
Beneficial Owner as is necessary in order to comply with the PATRIOT Act, U.S. Executive Order 13224, and other 
relevant U.S. or other anti-money laundering legislation and regulations. The Trust may require such Beneficial Owner 
to withdraw from the Trust if the Sponsor reasonably deems it necessary to do so in order to comply with any relevant 
anti-money laundering legislation and regulations applicable to the Trust, the Sponsor, the Manager or any of the 
Trust’s other service providers, or if so ordered by a competent court or regulatory authority. Beneficial Owners will 
be expected to provide additional or updated identification documents from time to time pursuant to ongoing client 
due diligence requirements under relevant laws and regulations. Also, the Trust, the Sponsor and/or the Manager may 
from time to time be obligated to file reports with regulatory authorities in various jurisdictions with regard to, among 
other things, the identity of the Beneficial Owners and suspicious activities involving the Interests. 

Anti-money laundering laws and regulations are likely to continue to evolve in the future and require the 
Trust, the Sponsor, the Manager or other service providers to the Trust to establish additional anti-money laundering 
procedures, collect information with respect to the Beneficial Owners, share information with governmental 
authorities with respect to the Beneficial Owners, and/or to implement additional restrictions on the transfer of 
Interests.  The Sponsor therefore reserves the right to request such information as is necessary to verify the identity of 
the Beneficial Owners and the source of the monies used to acquire Interests in the Trust, or as is necessary to comply 
with applicable sanctions and any customer identification programs required by the U.S. Treasury Department, the 
Financial Crimes Enforcement Network, the SEC and any other applicable regulatory body, and to take such other 
actions that are necessary to enable it to comply with applicable anti-money laundering laws. 

Changes in Cybersecurity and Data Protection Laws and Regulations. The adoption, interpretation and 
application of consumer and data protection laws or regulations are often uncertain and in flux. The federal and state 
government bodies and agencies have in the past adopted, and may in the future adopt, laws and regulations affecting 
data privacy. These include rules and regulations promulgated under the authority of federal government bodies and 
agencies, state attorneys general, legislatures and consumer protection agencies. 

Offering Risks 

No Public Market for Interests. The transfer of Interests will be subject to certain limitations. See 
“Summary of the Trust Agreement – Transfer Rights; Right of First Offer; Right of First Refusal.”  Moreover, it is 
not anticipated that any public market for Interests will develop, and the transfer of Interests may result in adverse tax 
consequences for the transferor.  See “Federal Income Tax Consequences.”  Consequently, Purchasers of Interests 
may not be able to liquidate their investments in the event of emergency or for any other reason.  Moreover, Purchasers 
are specifically notified that Interests are not likely to be readily accepted as collateral for outside financing.  Any 
purchase of Interests, therefore, should be considered only as a long-term investment.  

Purchase Price of Interests.  The purchase price of the Interests is based on the purchase price of the 
Property, and includes Sales Commissions and Expenses, Loan-Related Costs, Other Closing Costs, the Facilitation 
Fee, and the Lender Reserves.  If the Trust is unable to sell the Property at a price which would net (after repayment 
of the Loan and other applicable expenses) at least the aggregate of the purchase price paid for the Interests, the 
Purchasers would suffer a loss on their investment. 

Risk that Purchaser Will Not Acquire Interest.  After identifying the Property, a prospective Purchaser 
may not be accepted, or may be rejected as an investor for any reason or for no reason at all and such Purchaser may 
therefore lose the benefit of a Section 1031 Exchange. It is suggested and anticipated that Purchasers will attempt to 
mitigate these risks by identifying multiple properties in connection with their Section 1031 Exchange.  

Impact of Leverage on Section 1031 Exchange.  The Property is subject to financing in the form of the 
Loan.  Code Section 1031 generally requires taxpayers to offset debt on their relinquished property with equal or 
greater debt on their replacement property (or additional cash from another source).  Purchasers who are exchanging 
relinquished property with a larger amount of debt than the proportionate amount of the Loan they are deemed to have 
assumed for tax purposes in connection with the acquisition of an Interest may recognize taxable gain (although 
additional cash from another source may offset the reduction in debt).  Each Purchaser will have its own unique debt 
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and other Section 1031 Exchange issues.  Therefore, each Purchaser must seek the advice of its own independent tax 
advisor as to qualification for tax deferral under Code Section 1031 and the Treasury Regulations promulgated 
thereunder, including the debt replacement rules. 

Timing of Sale of the Property.  Beneficial Owners should not expect a sale within any specified period of 
time.  Although the Trust Agreement allows the Manager to sell the Property at any time that, in the Manager’s 
discretion, a sale is appropriate, it is currently anticipated that the Trust will hold the Property for at least two years. 
The decision to sell the Property will be made at the sole discretion of the Manager, and the Beneficial Owners will 
not have any right to participate in the decision to sell the Property.  Additionally, in connection with the Exchange 
Right, the Exchange Entity may require that the Beneficial Owners exchange their Interests for Exchange Entity Units 
or cash after all Beneficial Owners have held their Interests for at least one year. 

Operation as a Limited Liability Company After a Transfer Distribution.  If a Transfer Distribution 
occurs and the Property is transferred to the Springing LLC, the manager of the Springing LLC will have exclusive 
discretion in the management and control of the business and affairs of the Springing LLC.  A copy of the limited 
liability company agreement of the Springing LLC is attached to the Trust Agreement as an exhibit.  The members of 
the Springing LLC will not have the right to take part in the management or control of the business or affairs of the 
Springing LLC.  The members are permitted to vote only in a limited number of circumstances and can remove the 
manager of the Springing LLC only for cause.  The Manager has the right to sell the Property at any time that, in the 
Manager’s discretion, a sale is appropriate. Such sale could occur at a time that would be adverse to the interests of 
any given member either from a financial or tax standpoint.  The manager of the Springing LLC, as a holder of 
membership interests in the Springing LLC, if any, may have conflicts of interest with respect to the Springing LLC 
and the members.  The manager of the Springing LLC is entitled to certain limitations of liability and to indemnity by 
the Springing LLC against liabilities not attributable to its fraud or gross negligence. Such indemnity and limitation 
of liability may limit rights that members would otherwise have to seek redress against the manager of the Springing 
LLC.  See “Summary of Certain Provisions of “Springing LLC” Limited Liability Company Agreement.”  

An affiliate of the Manager is expected to serve as the manager of the Springing LLC and will be a newly-
formed entity with limited financial resources.  It will have no obligation to invest in or otherwise provide capital to 
the Springing LLC.  Thus, the Springing LLC may not be able to satisfy its financial obligations, which could 
negatively impact the Beneficial Owners who, upon the occurrence of a Transfer Distribution, would become members 
of the Springing LLC.  A member may become liable to the Springing LLC and to its creditors for and to the extent 
of any distribution made to such member if, after giving effect to such distribution, the remaining assets of the 
Springing LLC are not sufficient to pay its outstanding liabilities (other than liabilities to the members on account of 
their membership interests in the Springing LLC).  It is not expected that there will be any market for membership 
interests in the Springing LLC.  Thus, members may not be able to liquidate their investments in the event of an 
emergency or for any other reason. 

This is a “Best-Efforts” Offering with No Minimum Offering Contingency.  There is no minimum 
amount of Offering proceeds that must be raised or minimum number of Purchasers required in connection with this 
Offering.  Accordingly, if the Sponsor is unable to sell all of the Interests, the Contributor will retain Class 2 Beneficial 
Interests.  The ownership of beneficial interests in the Trust by the Contributor, an affiliate of the Sponsor, involves 
certain risks that potential Purchasers should consider, including, but not limited to, the fact that there may be conflicts 
of interest between the objectives of the Purchasers and that of the Sponsor, or, if the Offering is not fully subscribed, 
that a significant amount of the Trust’s beneficial interests will not have been acquired by disinterested Purchasers 
after an assessment of the merits of the Offering.   

Exchange Right.  Pursuant to the Exchange Right, the Exchange Entity has the right, but not the obligation, 
to require each Beneficial Owner to exchange its Interests for Exchange Entity Units or to have their Interests 
purchased for cash, both in an amount equal to the then fair market value of the Beneficial Owner’s Interests.  Whether 
you decide to exchange your Interests or elect to accept the cash value thereof, you will be required to enter into certain 
documentation necessary to effectuate such an election and the exchange or sale of Interests, including documentation 
attesting to your status as an “accredited investor” and pursuant to which you will make certain representations and 
enter into certain covenants with respect to the ownership of your Interests and your interests in the Exchange Entity, 
as applicable.  By subscribing for the Interests being offered hereunder, you are consenting to make all such 
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representations and covenants as may be reasonably requested by the Exchange Entity or the Trust as a part of such 
exchange or sale.   

The fair market value of a Beneficial Owner’s Interests will be determined by multiplying: (i) the Beneficial 
Owner’s percentage of Interests in the Trust by (ii) the value of the Property, as determined by an independent appraisal 
firm selected by the Manager in its sole discretion.  Should the Exchange Entity exercise the Exchange Right, any 
Beneficial Owner who accepts Exchange Entity Units will no longer have a direct interest in the Trust.  Once a 
Beneficial Owner becomes a holder of Exchange Entity Units in the Exchange Entity, such Exchange Entity Units 
will be subject to the terms of the Exchange Entity’s governing documents.  If and after the Exchange Right is 
exercised, a Beneficial Owner will not be able to engage in a subsequent, individual Section 1031 Exchange; 
furthermore, a Beneficial Owner’s ability to sell its Exchange Entity Units may be impacted due to the general 
volatility of the capital markets, the limited market for Exchange Entity Units, restrictions associated with applicable 
securities laws, and the risks associated with the market for Exchange Entity Units.   

Periodic Purchase Offer.  Following the second anniversary of the Acquisition Closing, the Sponsor or its 
affiliates may, but has no obligation to, extend a Periodic Purchase Offer to a Beneficial Owner to purchase all or a 
portion of a Beneficial Owner’s Interests.  The Sponsor or its affiliates intends to periodically evaluate and determine 
whether to extend a Periodic Purchase Offer to a particular Beneficial Owner and has the sole and absolute discretion 
to do so.  If the Sponsor or its affiliates chooses to make a Periodic Purchase Offer, the Sponsor will be responsible 
for providing the Beneficial Owner with notice and terms of such Periodic Purchase Offer.  The terms of effectuating 
such Periodic Purchase Offer, including the offering price, are within the sole and absolute discretion of the Sponsor 
or its affiliates, as applicable.  Neither the Sponsor nor any of its affiliates has any obligation to extend a Periodic 
Purchase Offer.  Likewise, a Beneficial Owner who receives a Periodic Purchase Offer has no obligation to accept.  
Should the Periodic Purchase Offer result in a purchase and sale of Interests, the Beneficial Owner will no longer have 
a direct interest in the Trust to the extent of the Interests sold.  Further, the Beneficial Owner may be subject to federal 
income tax, state or local income tax, transfer or other taxes. 

Exclusive Jurisdiction.  The Purchase Agreement requires Purchasers to agree to resolve any disputes 
arising out of, in connection with, or from the Purchase Agreement, or the transaction covered by the Purchase 
Agreement, within Dallas, Texas.  As such, in the event of a dispute, Purchasers will not be able to select any other 
jurisdiction in which to resolve it. 

Tax Risks 

General.  There are substantial risks associated with the federal income tax aspects of a purchase of an 
Interest, especially if the purchase is part of an exchange designed to qualify as a Section 1031 Exchange.  The 
following paragraphs summarize some of these tax risks to a Purchaser with respect to the purchase of an Interest. A 
further discussion of the tax aspects (including other tax risks) of a purchase of an Interest is set forth under “Federal 
Income Tax Consequences.”  Because the tax aspects of this Offering are complex and certain of the tax consequences 
may differ depending on individual tax circumstances, each prospective Purchaser is strongly encouraged to and 
should consult with and rely on its own tax advisor about this Offering’s tax aspects in light of such Purchaser’s 
individual situation.  No representation or warranty of any kind is made with respect to the IRS’ acceptance of the 
treatment of any item of income, deduction, gain, loss, credit or any other item by a Purchaser and there can be no 
assurance that the IRS will not challenge any such treatment. 

THIS SECTION WAS WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF THE 
TRANSACTIONS CONTEMPLATED BY AND DESCRIBED IN THIS MEMORANDUM. EACH 
PROSPECTIVE PURCHASER SHOULD SEEK ADVICE BASED ON HIS, HER OR ITS PARTICULAR 
CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR CONCERNING THE INCOME AND OTHER 
TAX CONSEQUENCES OF PARTICIPATION IN THIS INVESTMENT. 

Acquisition of the Interests May Not Qualify as a Section 1031 Exchange.  An Interest may not qualify 
under Code Section 1031 for tax-deferred exchange treatment, and even if it does a portion of the proceeds from a 
Purchaser’s sale of his or her real property to be relinquished (each, a “Relinquished Property”) could constitute 
taxable “boot.”  Whether any particular acquisition of an Interest will qualify as a tax-deferred exchange under Code 
Section 1031 depends on the specific facts involved, including, without limitation, the nature and use of the 
Relinquished Property and the method of its disposition, the use of a qualified intermediary and a qualified exchange 
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escrow and the lapse of time between the sale of the Relinquished Property and the identification and acquisition of 
the replacement property (each, a “Replacement Property”).  Neither the Sponsor nor its affiliates, counsel or agents 
are examining or analyzing any prospective Purchaser’s circumstances to determine whether such Purchaser’s 
acquisition of Replacement Property qualifies as a Section 1031 Exchange. Moreover, no opinion or assurance is 
being provided to the effect that any individual prospective Purchaser’s transaction will qualify under Code 
Section 1031.  Such examinations or analyses are the sole responsibility of each prospective Purchaser, who 
must consult with his or her own legal, tax, accounting and financial advisors before purchasing an Interest.  If 
the factors surrounding a prospective Purchaser’s disposition of the Relinquished Property and his or her acquisition 
of the Interests do not meet the requirements of Code Section 1031, the disposition of the Relinquished Property will 
be taxed as a sale and the IRS will assess interest and possibly penalties for failure to timely pay such taxes.  Also, 
merely designating an Interest in connection with a Purchaser’s Section 1031 Exchange does not assure the Purchaser 
that there will be Interests available to purchase when the Purchaser executes the Purchase Agreement and actually 
causes his, her, or its qualified intermediary to transfer funds to complete the purchase of the Interests. 

Form of Ownership.  On July 20, 2004, the IRS issued Revenue Ruling 2004-86, 2004-2 CB 191, which 
held that, assuming the other requirements of Code Section 1031 are satisfied, a taxpayer’s exchange of real property 
for an Interest in the DST described in the ruling satisfies the requirements of Code Section 1031.  The IRS based its 
holding on the following conclusions: (1) the DST is treated as an entity separate from its owners (and not as a co-
ownership or agency arrangement); (2) the DST is an “investment” trust and not a “business entity” for federal income 
tax purposes; (3) the DST is a “grantor trust” for federal income tax purposes, with the holders of Interests in the DST 
treated as the grantors of the DST; and (4) the holders of Interests in the DST are treated as directly owning Interests 
in real property held by the DST.  There are no authorities that directly address the tax treatment of the Trust other 
than Revenue Ruling 2004-86.  It is possible that the IRS could revoke Revenue Ruling 2004-86 or, in the alternative, 
determine that the Trust does not comply with the requirements of that ruling or the underlying authorities.  A 
determination that the Trust is not taxable as a trust (within the meaning of Treasury Regulations Section 301.7701-
4) likely would have a significant adverse impact on the Beneficial Owners.  Because the holding of Revenue Ruling 
2004-86 is based on certain factual assumptions regarding the DST, not all of which apply to the Trust, and because 
there are provisions in the Trust Agreement which are not mentioned in the limited facts laid out in the ruling, there 
can be no guarantee that the Interests will satisfy the requirements of Code Section 1031.   

Classification for Purposes of Code Section 1031; No Ruling.  We believe the Offering described in this 
Memorandum is structured in a manner that the Interests should be treated for federal income tax purposes as direct 
ownership interests in real estate and not as interests in a partnership.  If the Interests were to be treated by the IRS or 
a court as interests in a partnership, then no Purchaser would be able to use its acquisition of Interests as part of a 
Section 1031 Exchange to defer gain under Code Section 1031.  The IRS may challenge the tax treatment related to 
the Interests as described in this Memorandum. 

We have obtained an opinion from Tax Counsel in connection with the Offering that: (i) the Trust should be 
treated as an investment trust described in Treasury Regulations Section 301.7701-4 that is classified as a “trust” under 
Treasury Regulations Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” of the Trust; 
(iii) as “grantors,” the Beneficial Owners should be treated as owning an undivided fractional interest in the Property 
for federal income tax purposes; (iv) the Interests should not be treated as securities for purposes of Code Section 
1031; (v) the Interests should not be treated as certificates of trust or beneficial interests for purposes of Code Section 
1031; (vi) the Master Lease should be treated as a true lease and not a financing for federal income tax purposes; (vii) 
the Master Lease should be treated as a true lease and not a deemed partnership for federal income tax purposes; (viii) 
the discussions of the federal income tax consequences contained in this Memorandum are correct in all material 
respects; and (ix) certain judicially created doctrines should not apply to change the foregoing conclusions.  The issues 
which are the subject of such opinion have not been definitely resolved by statutory, administrative or case law.  This 
opinion is based on the facts and circumstances set forth in the opinion and is not a guarantee of the current status of 
the law, and, as such, it should not be treated as a guarantee that the IRS or a court would concur with the conclusion 
in the opinion. If any of such facts or circumstances were to change, the tax consequences to Purchasers described in 
the opinion and in this Memorandum could change. See “Federal Income Tax Consequences.”  

Identification. Treasury Regulations Section 1.1031(k)-1(c)(4) permits taxpayers to identify alternative and 
multiple Replacement Properties under Code Section 1031.  All properties acquired within 45 days of the sale of the 
Relinquished Property are deemed to have been properly identified.  In addition, taxpayers are permitted to identify 
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three properties without regard to the fair market value of the properties (the so-called “three property rule”) or 
multiple properties with a total fair market value not in excess of 200% of the value of the Relinquished Property (the 
“200% rule”).  In the event that the IRS successfully challenges the valuation of a Replacement Property under the 
200% rule, and as a result the Replacement Properties identified by the taxpayer exceed 200% of the value of the 
taxpayer’s Relinquished Property, the taxpayer’s identification may be treated as invalid, which may invalidate the 
taxpayer’s like-kind exchange under Code Section 1031.  A taxpayer also may identify any number of properties if it 
acquires at least 95% of the identified properties (the “95% rule”). The identification rules of Code Section 1031 are 
strictly construed, and a Purchaser’s exchange will not qualify for deferral of gain under Code Section 1031 if too 
many properties are identified or if the deadlines for identification are not met.  Prospective Purchasers will have to 
rely on the 200% rule or 95% rule with respect to the Offering and should seek the advice of their tax advisors prior 
to subscribing for the Interests or making an identification. 

For purposes of both the 200% rule and the 95% rule, “fair market value” means the fair market value of the 
property without regard to any liabilities secured by the property.  Thus, a taxpayer identifying under the 200% rule 
for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber the 
Property(ies)) of $40 million, in which case the identification of a single Replacement Property having a $30 million 
equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) would violate 
the 200% rule.   

The identification rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not 
qualify for deferral of gain under Code Section 1031 if too many properties or properties having too much value 
(including by reason of not excluding the effect of the Loan for “fair market value” purposes) are identified, if the 
properties are not correctly identified, or if the deadlines for identification are not met.  Prospective Purchasers will 
have to rely on the 200% rule or 95% rule with respect to the Offering and should seek the advice of their tax advisors 
prior to subscribing for the Interests or making an identification. 

Funds From a Section 1031 Exchange May Not Be Used for Certain Costs Associated with the 
Property; Possible Adverse Tax Treatment for Closing Costs and Reserves.  Each Purchaser of an Interest will 
be obligated to pay its pro rata share of closing costs, financing expenses, reserves and other costs of the Offering. A 
portion of the proceeds of the Offering will be used to pay each Purchaser’s pro rata share of such costs.  In addition, 
a portion of the proceeds of the Offering may be treated as having been used to purchase an interest in reserves 
established by the Sponsor rather than for real estate.  Under certain conditions, these costs, as well as reserves relating 
to the Property, may not constitute property that is like-kind to real estate for purposes of Code Section 1031.  You 
may elect to pay these costs with personal funds separate from your Section 1031 Exchange funds.  Because the tax 
treatment of certain expenses of the Offering, closing costs, financing costs or reserves is unclear and may vary 
depending upon the circumstances, no advice or opinion of Tax Counsel will be given regarding the tax treatment of 
such costs and the treatment of proceeds attributable to the reserves, which may be taxable as “boot” to those 
Purchasers who purchase their Interests as part of a Section 1031 Exchange.  Therefore, each prospective Purchaser 
should seek the advice of a qualified tax advisor as to the proper treatment of such items. 

The Use of Certain Exchange Proceeds May Result in Taxable “Boot.”  Any personal property that may 
be part of the Property, amounts used to establish reserves and impositions or other items that are not attributable to 
the purchase of real estate will not be treated as an interest in real estate and may be treated as “boot.” It is possible 
that such amounts, if sufficient additional funds are borrowed by the Purchasers in excess of the indebtedness of a 
Purchaser’s prior investment, will not be treated as boot.  It is also possible that reserves will be treated as cash boot.  
In addition, the IRS could take the position that the increase in the purchase price of the Property paid by the Purchasers 
would not be considered as an interest in real estate and may be treated as “boot.” In addition, to the extent that the 
portion of the debt acquired with the purchase of an Interest in the Property is less than the Purchaser’s debt on the 
Relinquished Property, such difference will constitute “boot” and may be taxable depending on the Purchaser’s basis 
in the Relinquished Property.  In the event any item is determined to be “boot,” the taxpayer will have current income 
for any such “boot” up to the amount of gain on the exchange of the real property.  No opinion is being provided by 
the Trust, the Manager, the Sponsor or their affiliates or counsel with respect to the amount of “boot” in the transaction.  
Prospective Purchasers must consult their own independent tax advisor regarding these items. 
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Any Amounts Treated as “Boot” Will be Taxable to the Purchasers.  If, in a Section 1031 Exchange, 
money is received or deemed received in addition to the like-kind property (referred to as “boot”), then gain on the 
Relinquished Property is recognized up to the amount of boot.  Although there is no direct authority on point (other 
than certain potentially favorable authority that allows taxpayers to treat certain transaction expenses as reducing 
amounts otherwise taxable as boot in a Section 1031 Exchange), prospective Purchasers should be aware that the IRS 
may take the position that certain costs paid or deemed paid from money received from the sale of the Relinquished 
Property are boot and, therefore, income to the Purchasers. 

Potential Significant Tax Costs If Interests Were Deemed To Be Interests in a Partnership.  The IRS 
may assert that the Trust is a partnership for federal income tax purposes due to, among others, the Master Lease or 
the Asset Management Agreement.  For example, the IRS may assert that the Trust and the Asset Manager should be 
treated as being in a deemed partnership for federal income tax purposes because the fluctuating nature of the Asset 
Management Fee reflects risk sharing among the parties.  If the IRS were to successfully assert that the Trust is a 
partnership for federal income tax purposes, Purchasers will be treated for federal income tax purposes as having 
purchased interests in a partnership and the Purchasers who purchased their Interests as part of a Section 1031 
Exchange would not qualify for deferral of gain under Code Section 1031.  Further, each Purchaser who had relied on 
deferral of such Purchaser’s gain from a disposition of other interests in real property would immediately recognize 
such gain and be subject to federal income tax thereon.  Additionally, since such determination would likely come 
after such Purchaser had purchased his, her, or its Interest, such Purchaser may have no cash from the disposition of 
its original interest in real property with which to pay the tax.  Given the illiquid and long-term nature of an investment 
in the Interests, there would be no practical means of generating cash from an investment in the Interests to pay the 
tax.  In such circumstances, a Purchaser will have to use funds from other sources to satisfy this tax liability.   

Deferral of Tax Under State Law.  Some states adopt Code Section 1031 in whole, other states adopt it in 
part and still other states impose their own requirements to qualify for deferral of gain under state law.  In addition, 
while many states follow federal tax law by treating the owner of an interest in a fixed investment trust as owning an 
interest in the assets held by the Trust, other state laws may differ and could result in the imposition of income or other 
taxes on such entities.  Therefore, each Purchaser must consult his own tax advisor as to the qualification of a 
transaction for deferral of gain under state law. See “Federal Income Tax Consequences.”  

Transfer Distribution to the Springing LLC.  If a Transfer Distribution occurs, the Property will be 
transferred from the Trust to the Springing LLC and the membership interests in the Springing LLC will be 
proportionally distributed to the Beneficial Owners.  It is anticipated that the Manager or its affiliate will serve as the 
manager of the Springing LLC.  The Springing LLC will be treated as a partnership for federal income tax purposes.  
A Transfer Distribution may occur under the circumstances set forth in the Trust Agreement without regard to the tax 
consequences that arise as a result of the transaction. Under current law, such a transfer should not be subject to federal 
income tax pursuant to Code Section 721.  The transfer could be subject, however, to state or local income, transfer 
or other taxes.  In addition, there can be no assurances that such transfer will not be taxable under the federal income 
or other tax laws in effect at the time the transfer occurs.  Because a Transfer Distribution could occur in several 
situations, it is not possible to determine all of the tax consequences to the Beneficial Owners in the event of a Transfer 
Distribution.  Prospective Purchasers should consult their own tax advisors regarding the tax consequences of 
a Transfer Distribution and the effect of the Property being held by the Springing LLC rather than the Trust.  

Likely Lack of Deferral of Tax Upon Sale of Springing LLC Membership Interests. Unlike Interests in 
the Trust, membership interests in the Springing LLC will not be treated as direct ownership interests in real property 
for federal income tax purposes (including for purposes of a Section 1031 Exchange).  THUS, IF THE TRUST 
TRANSFERS THE PROPERTY TO THE SPRINGING LLC IN A TRANSFER DISTRIBUTION, IT IS 
UNLIKELY THAT ANY OF THE BENEFICIAL OWNERS WHO RECEIVE MEMBERSHIP INTERESTS 
IN THE SPRINGING LLC WILL THEREAFTER BE ABLE TO DEFER THE RECOGNITION OF GAIN 
UNDER CODE SECTION 1031 UPON A SUBSEQUENT DISPOSITION OF THE PROPERTY OR THEIR 
MEMBERSHIP INTERESTS IN THE SPRINGING LLC. 

Delayed Closing; Inability to Close.  Prospective Purchasers who are completing a Section 1031 Exchange 
should be aware that closing on their Replacement Property must occur before “the earlier of (i) the day which is 180 
days after the date on which the taxpayer transferred the property relinquished in the exchange, or (ii) the due date 
(determined with regard to extension) for the transferor’s return for the taxable year in which the transfer of the 
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Relinquished Property occurs.” See Code Section 1031(a)(3)(B). No extensions will be granted or other relief afforded 
by the IRS to taxpayers who do not satisfy this requirement. Therefore, a delayed closing on the acquisition of an 
Interest could adversely affect the qualification of an exchange under Code Section 1031. Prospective Purchasers are 
strongly encouraged to “identify” the maximum number of alternative Replacement Properties and not to identify only 
the Property in this Offering.  

Compliance with Revenue Ruling 2004-86.  Tax Counsel believes that the powers and authority granted to 
the Trustees, Manager, Beneficial Owners, and the Trust in the Trust Agreement fall within the limited scope of the 
powers and authority that may be exercised by a trustee of an “investment trust.”  The Trust Agreement authorizes the 
Trust to own the Property, receive distributions from the Property, and make distributions thereof, enter into any 
agreements with qualified intermediaries for purposes of a Beneficial Owner’s acquisition of an Interest pursuant to 
Code Section 1031, and notify the relevant parties of any defaults under the transaction documents. Additionally, the 
Trust Agreement expressly denies the Manager any power or authority to take actions that would cause the Trust to 
cease to constitute an investment trust within the meaning of Treasury Regulations Section 301.7701-4(c). 
Furthermore, the Trust Agreement expressly prohibits the Delaware Trustee, Manager, Beneficial Owners and the 
Trust from exercising any of the enumerated powers that are prohibited under Revenue Ruling 2004-86.  

The Trust has been structured with a view to the trust addressed in Revenue Ruling 2004-86.  However, 
distinctions exist between the Trust Agreement and other related arrangements and the trust and other related 
arrangements described in Revenue Ruling 2004-86.  Tax Counsel believes these distinctions are not material.  If, 
however, the IRS or a court were to disagree with the opinion of Tax Counsel, the Interests may be treated for federal 
income tax purposes as interests in a partnership and not as interests in real estate, and Purchasers would not be able 
to use their acquisition of Interests as part of a Section 1031 Exchange to defer gain under Code Section 1031. For a 
complete discussion of the Trust in comparison to the arrangement described in Revenue Ruling 2004-86, please see 
the attached opinion of Tax Counsel. 

Credit Union Membership.  The Lender is a credit union under Minnesota law.  Pursuant to the Lender’s 
regulatory requirements, the Trust was required to became a “member” of the Lender by making a $5 donation to 
Wings Financial Foundation, a Code Section 501(c)(3) tax-exempt entity.  As a “member” of the Lender, the Trust 
has corresponding ownership in shares of the Lender.  We have considered the issue and, after having consulted with 
Tax Counsel, have concluded that the foregoing donation should be treated as a charitable contribution to a Code 
Section 501(c)(3) tax-exempt entity (i.e., Wings Financial Foundation), and not as subscription of shares in the Lender.  
Even if this were to be treated as a subscription of shares in the Lender, the Trust cannot buy or sell such shares 
because it is prohibited from doing so under the Trust Agreement.  Further, the Trust cannot influence the Lender’s 
underlying business because the Lender is controlled by its board of directors.  Thus, even if it were to be treated as 
an “investment,” the Trust cannot “vary” such investment in the Lender and such investment should not impact the 
Trust’s treatment as an investment trust described in Treasury Regulations Section 301.7701-4(c).  Because the 
Beneficial Owners should be treated as owning direct interests in the Trust’s assets, the Beneficial Owners should be 
treated as owning an undivided fractional interests in the share of the Lender and the Property as part of the Trust 
Estate. 

Status as a True Lease for Federal Income Tax Purposes.  Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance.  For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments.  Such a recharacterization in this context would have significant (and adverse) tax consequences.  For 
example, if the Master Lease were to be recharacterized as a sale of the Property, then a Purchaser would be unable 
to treat the acquired Interest as qualified Replacement Property in a Section 1031 Exchange in that the Interest would 
constitute an interest in real property that the Purchaser would not hold for investment. That is, the Purchaser would 
be treated as having immediately sold the acquired interest in the Property to the Master Tenant with the Master Tenant 
being treated as purchasing the Property (and all of the interests therein) from the Purchasers in exchange for an 
installment note for federal income tax purposes.  As a result, Purchasers attempting to participate in Section 1031 
Exchanges would not be treated as having received qualified Replacement Property when they acquired their Interests 
because the Purchaser would be treated as having made a loan to the Master Tenant.  As the owner of the Property for 
federal income tax purposes, the Master Tenant would be entitled to claim any depreciation deductions.  To the extent 
that payments of “rent” were recharacterized as payments of interest and principal, the payment of principal would 
not be treated as the receipt of taxable income by the Purchasers and would not be deductible by the Master Tenant, 
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as applicable.  All of these consequences could have a significant impact on the tax consequences of an investment in 
an Interest. 

Revenue Procedure 2001-28 sets forth advance ruling guidelines for “true lease” status.  We have not sought, 
and do not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide 
certain criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true 
lease” for federal income tax purposes. In the event of an examination by the IRS, the IRS and, ultimately, the courts 
of applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for purposes 
of determining whether a lease qualifies as a true lease for federal income tax purposes.  However, Tax Counsel does 
not believe that strict compliance with Revenue Procedure 2001-28 is required to conclude that the Master Lease 
should be characterized as a true lease for federal income tax purposes.  Rather, Tax Counsel believes that satisfying 
most of the material ruling guidelines should be sufficient for purposes of determining the characterization of the 
Master Lease for federal income tax purposes.  We will receive an opinion of Tax Counsel that Tax Counsel believes 
the Master Lease satisfies most of the pertinent material conditions set forth in Revenue Procedure 2001-28 and that 
the Master Lease should be treated as a true lease rather than as a financing for federal income tax purposes.  Similarly, 
if the Master Tenant were treated as a mere agent of the Trust rather than as a lessee, the power of the Master Tenant 
to make improvements to the Property and to re-lease the Property could be attributed to the Trust, and the Trust could 
be deemed to have powers prohibited under Revenue Ruling 2004-86.  We have considered the issue and, after having 
consulted with Tax Counsel, have concluded that that Master Tenant should not be treated as an agent of the Trust.  
However, there is no assurance that the IRS would agree with these positions.   

Tax Penalties.  The Tax Opinion was written to support the promotion or marketing of this transaction, and 
each Purchaser should seek advice based on the Purchaser’s particular circumstances from an independent tax advisor.  
Any discussion of the tax consequences of an investment in the Trust is not intended or written by the Sponsor or its 
counsel to be used, and cannot be used, by any person for the purpose of avoiding tax penalties that may be imposed 
under the Code.   

Limitations on Losses and Credits From Passive Activities.  Losses from passive trade or business 
activities generally may not be used to offset “portfolio income,” such as interest, dividends and royalties, or salary 
or other active business income.  Deductions from such passive activities generally may only be used to offset passive 
income. Interest deductions attributable to passive activities are treated as passive activity losses, and not as investment 
interest.  Thus, such interest deductions are subject to limitation under the passive activity loss rule and not under the 
investment interest limitation rule.  Credits from passive activities generally are limited to the tax attributable to the 
income from passive activities.  Passive activities include trade or business activities in which the taxpayer does not 
materially participate and any rental activity. The Purchaser’s income and loss from the Trust will constitute income 
and loss from passive activities.  A taxpayer may deduct passive losses from rental real estate activities against other 
income if: (i) more than half of the personal services performed by the taxpayer in trades or businesses are performed 
in a real estate trade or business in which the taxpayer materially participates, and (ii) the taxpayer performs more than 
750 hours of service during the tax year in real property trades or businesses in which the taxpayer materially 
participates.  See “Federal Income Tax Consequences - Other Tax Consequences - Limitations on Losses and Credits 
from Passive Activities.”   

Limitation on Excess Business Losses.  Under the Tax Cuts and Jobs Act of 2017 (the “TCJA”), excess 
business losses of a taxpayer other than a corporation are not allowed for the taxable year. Such losses are carried 
forward and treated as part of the taxpayer’s net operating loss carryforward in subsequent taxable years. An excess 
business loss for the taxable year is the excess of aggregate deductions of the taxpayer attributable to trades or 
businesses of the taxpayer over the sum of aggregate gross income or gain of the taxpayer plus a threshold amount. 
The threshold amount, which is indexed for inflation, is $289,000 (or twice the applicable threshold amount in the 
case of a joint return) for 2023. The provision applies after the application of the passive loss rules, and applies at the 
partner or shareholder level in the case of a partnership or S corporation. 

A Purchaser may be required to make an election if the Purchaser wishes to avoid the limit on business 
interest deductions.  Under the TCJA, interest deductions for taxpayers with average annual gross receipts in excess 
of $25 million are in general deferred to the extent that annual business interest expense exceeds business interest 
income plus 30% of adjusted taxable income, subject to certain adjustments.  On January 5, 2021, the Treasury and 
the IRS issued new final regulations under Code Section 163(j) (the “2021 Final 163(j) Regulations”) and, in relevant 
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part, clarified how taxpayers determine their adjusted taxable income (“ATI”).  Taxpayers generally determine their 
ATI by starting with “tentative taxable income” and applying additions and subtractions as specified in the existing 
Treasury Regulations consistent with the statute.  The 2021 Final 163(j) Regulations provide taxpayers the option of 
an alternative method in determining such subtraction where it may be computed as the lesser of: (i) any gain 
recognized on the sale or disposition of such property, or (2) any depreciation, depletion and amortization (“DD&A”) 
with respect to such property.  For taxable years beginning after January 1, 2022, there is no longer any DD&A 
adjustment, and thus the amount of allowable deductions is lower absent such adjustment.  The 2021 Final 163(j) 
Regulations are complex and their application varies with the facts and circumstances particular to each prospective 
Purchaser. Thus, each prospective Purchaser should consult with his, her, or its tax advisor concerning as to the 
application of the 2021 Final 163(j) Regulations to an investment in an Interest. 

A real estate trade or business, however, may elect out of the deferral regime, in which case the business 
must depreciate certain types of real property by the straight line method over slightly longer recovery periods under 
the alternative depreciation system (the “ADS”) (i.e., 40 years for nonresidential property, 30 years for residential 
rental property, and 20 years for qualified interior improvements). While Purchasers may be eligible to make this 
election, there is considerable uncertainty as to the application of the new rules, which may depend in part upon a 
Purchaser’s specific circumstances.  Purchasers should consult their own tax advisors as to the applicability of the 
new rules to them and as to their ability to make such election.  See “Federal Income Tax Consequences - Limit on 
Business Interest Deductions.”   

Foreclosure/Cancellation of Debt Income.  In the event of a foreclosure of a mortgage or deed of trust on 
the Property, a Purchaser would realize gain, if any, in an amount equal to the excess of the Purchaser’s share of the 
outstanding mortgage over its adjusted tax basis in the Property, even though the Purchaser might realize an economic 
loss upon such a foreclosure.  In addition, the Purchaser could be required to pay income taxes with respect to such 
gain even though the Purchaser may receive no cash distributions as a result of such foreclosure. 

If Property debt were to be cancelled without an accompanying foreclosure of the Property, then a Purchaser 
could have to recognize cancellation of debt income (subject to the applicability of one or more of the cancellation of 
debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such income effectuated by the 
Purchaser’s reduction of tax attributes – including tax basis), which would be taxed as ordinary income, for federal 
income tax purposes.  Also, the Purchaser would not be able to offset any such cancellation of debt income with any 
loss recognized by a Purchaser that would constitute a capital loss for federal income tax purposes (including any loss 
recognized by a Purchaser from the sale of his, her, or its Interest in the likely event that the Interest could not be 
considered Section 1231 Real Property (as defined herein)). 

Limitation on Losses Under the At-Risk Rules.  A Purchaser that is an individual or closely held 
corporation will be unable to deduct losses from the Trust, if any, to the extent such losses exceed the amount such 
Purchaser is “at risk.”  Losses not allowed under the at-risk provisions may be carried forward to subsequent taxable 
years and used when the amount at risk increases. The rules regarding the applicability of the at risk rules to a particular 
Purchaser are complex and vary with the facts and circumstances particular to each Purchaser.  Prospective Purchasers 
should consult their tax advisors with respect to the tax consequences to them of the rules described herein.  See 
“Federal Income Tax Consequences.”  

No Decision Rights Regarding Sale Requirements for the Property.  The Purchasers will not have any 
vote or decision-making authority with respect to the sale of the Property.  If the Manager determines, in its sole 
discretion, that the sale of the Property is reasonable, then the Trust may sell the Property.  This sale will occur without 
regard to the tax position, preferences or desires of any of the Purchasers, and the Purchasers will have no right to 
approve (or disapprove) of the sale of the Property.  A Purchaser may or may not be able to defer the recognition of 
gain for federal, state or local income tax purposes when this sale occurs.  Additionally, pursuant to the Exchange 
Right, the Exchange Entity may require that the Beneficial Owners exchange their Interests for Exchange Entity Units 
or cash after all Beneficial Owners have held their Interests for at least one year.   

Tax Liability in Excess of Cash Distributions; Purchasers’ Tax Liquidity. It is possible that a Purchaser’s 
tax liability resulting from its Interest will exceed its share of cash distributions from the Trust.  This may occur 
because cash flow from the Property may be used to fund nondeductible operating or capital expenses of the Property. 
Thus, there may be years in which a Purchaser’s tax liability exceeds its share of cash distributions from the Trust.  
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The same tax consequences may result from a sale or transfer of an Interest, whether voluntary or involuntary, that 
gives rise to ordinary income or capital gain.  If any of these circumstances occur, a Purchaser would have to use funds 
from other sources to satisfy its tax liability. See “Federal Income Tax Consequences - Other Tax Consequences.”   

In addition, a sale or exchange of the Property at an economic loss without a Section 1031 Exchange could 
result in ordinary income, depreciation recapture or capital gain to a Purchaser without any accompanying net cash 
proceeds from the sale or disposition of the Property to pay income taxes on such items.  This is a particular risk for 
certain Purchasers, such as persons acquiring an Interest in a Section 1031 Exchange, whose income tax basis in an 
Interest may be substantially lower than his, her or its cash investment in the Property.  If this were to occur, a 
Purchaser would have to use funds from other sources to satisfy his, her or its tax liability 

Risk of Audit.  An audit of the tax returns of a Beneficial Owner by the IRS or any other taxing authority 
could result in a challenge to, and disallowance of, some of the deductions claimed on such returns.  An audit also 
could challenge the qualification of a Section 1031 Exchange.  No assurance or warranty of any kind can be made 
with respect to the deductibility of any items, or of the qualification of a Section 1031 Exchange, in the event of either 
an audit or any litigation resulting from an audit.  An audit of a Purchaser’s tax returns could arise as a result of an 
examination by the IRS or any state or local taxing authority or any other taxing authority of tax returns filed by the 
Sponsor or its affiliates, or a Beneficial Owner or any information returns filed by the Trust. 

Changes in Federal Income Tax Law.  The discussion of tax aspects contained in this Memorandum is 
based on law presently in effect and certain proposed Treasury Regulations.  Nonetheless, prospective Purchasers 
should be aware that new administrative, legislative or judicial action could significantly change the tax aspects of an 
investment in an Interest.  Specifically, the U.S. Congress has proposed certain limitations on the deferral of gain for 
Section 1031 Exchanges that could, if enacted, restrict the ability to utilize a Section 1031 Exchange to achieve tax 
deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment trust. 
Additionally, the U.S. Congress periodically evaluates various proposed modifications to the Section 1031 Exchange 
rules that could, if enacted, prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve 
tax deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment 
trust. Any such change may or may not be retroactive with respect to transactions entered into or contemplated before 
the effective date of such change and could have a material adverse effect on an investment in an Interest.   

The rules dealing with U.S. federal income taxation are constantly under review by persons involved in the 
legislative process and by the IRS and the U.S. Department of Treasury, resulting in revisions of resolutions and 
revised interpretations of established concepts as well as statutory changes.  In particular, the TCJA, which generally 
takes effect for taxable years beginning on or after January 1, 2018 (subject to certain exceptions), made many 
significant changes to the U.S. federal income tax laws.  Further, the Coronavirus Aid, Relief, and Economic Security 
Act (the “CARES Act”) and the Inflation Reduction Act (the “IRA”) have revised certain provisions of the Code, 
many with retroactive effect.  To date, the IRS has issued only limited guidance with respect to certain of the new 
provisions, and there are numerous interpretive issues that will require guidance. Technical corrections legislation 
may be needed to clarify certain aspects of the new law and give proper effect to Congressional intent.  There can be 
no assurance, however, that technical clarifications or changes needed to prevent unintended or unforeseen tax 
consequences will be enacted by Congress in the near future.   

An investment in an Interest involving solely real property was not impacted by the TCJA, the CARES Act, 
or the IRA.  Specifically, subject to certain transition rules, for transfers effective after December 31, 2017, Section 
1031 Exchanges are only allowed with respect to real property that is not held primarily for sale.  Generally, tangible 
personal property and intangible property are no longer eligible for Section 1031 Exchanges.  Thus, Purchasers will 
be able to utilize a Section 1031 Exchange to achieve tax deferral on gain in connection with the disposition of real 
property, but not with respect to tangible or intangible personal property.  However, no assurance can be given that 
the currently anticipated U.S. federal income tax treatment of an Interest will not be modified by future legislative, 
judicial or administrative changes possibly with retroactive effect.  For example, repeal or amendment of Code Section 
1031 or the Treasury Regulations promulgated thereunder could negatively impact the use of a Section 1031 Exchange 
in connection with a Purchaser’s exit strategy. 

Reportable Transaction Disclosure and List Maintenance.  A taxpayer’s ability to claim privilege on any 
communication with a federally authorized tax preparer involving a tax shelter is limited. In addition, taxpayers and 
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material advisors must comply with disclosure and list maintenance requirements for reportable transactions. 
Reportable transactions include transactions that generate losses under Code Section 165 and may include certain 
large like-kind exchanges entered into by corporations.  The Sponsor and Tax Counsel have concluded that the sale 
of an Interest should not constitute a reportable transaction.  Accordingly, the Trust and Tax Counsel do not intend to 
make any filings pursuant to these disclosure or list maintenance requirements.  There can be no assurances that the 
IRS will agree with this determination by the Trust and Tax Counsel.  Significant penalties could apply if a party fails 
to comply with these rules, and such rules are ultimately determined to be applicable. 

State and Local Taxes.  In addition to federal income tax consequences, a prospective Purchaser should 
consider the state and local tax consequences of an investment in an Interest.  Such taxes may include, without 
limitation, transfer, income, franchise and excise taxes.  Prospective Purchasers must consult with their own tax 
advisors concerning the applicability and impact of any state and local tax laws, including any potential transfer taxes 
that may apply in the event that the Exchange Right is exercised.  Purchasers may be required to file state tax returns 
in the state where the Property is located in connection with the ownership of the Interests and any potential sale or 
other disposition of the Property.   

Accuracy-Related Penalties and Interest. In the event of an audit that disallows a Purchaser’s deductions 
or disqualifies a Purchaser’s Section 1031 Exchange, Purchasers should be aware that the IRS could assess significant 
penalties and interest on tax deficiencies. The Code provides for penalties relating to the accuracy of tax returns equal 
to 20% of the portion of the tax underpayment to which the penalty applies. The penalty applies to any portion of any 
understatement that is attributable to (i) negligence or disregard of rules or regulations, (ii) any substantial 
understatement of income tax, or (iii) any substantial valuation misstatement.  A substantial valuation misstatement 
occurs if the value of any property or the adjusted basis of such property is 150% or more of the amount determined 
to be the proper valuation or adjusted basis.  This penalty generally doubles if the property’s valuation or the adjusted 
basis is overstated by 200% or more.  In addition to these provisions, there is a 20% accuracy-related penalty is 
imposed on (i) listed or (ii) reportable transactions having a significant tax avoidance purpose.  This penalty is 
increased to 30% if the transaction is not properly disclosed on the taxpayer’s federal income tax return.  Failure to 
disclose such a transaction can also prevent the applicable statute of limitations from running in certain circumstances 
and can subject the taxpayer to additional disclosure penalties ranging from $10,000 to $200,000, depending on the 
facts of the transaction.  Any interest attributable to unpaid taxes associated with a non-disclosed reportable transaction 
may not be deductible for federal income tax purposes.  See “Federal Income Tax Consequences – Other Tax 
Consequences - Accuracy-Related Penalties and Penalties for the Failure to Disclose.” 

Alternative Minimum Tax.  The alternative minimum tax applies to designated items of tax preference. The 
limitations on the deduction of passive losses also apply for purposes of computing alternative minimum taxable 
income.  Prospective Purchasers should consult with their own tax advisors concerning the applicability of the 
alternative minimum tax. 

The Medicare Tax.  Income and gain from passive activities may be subject to the “Medicare Tax.” Certain 
Purchasers who are U.S. individuals are subject to the Medicare Tax, an additional 3.8% tax on their “net investment 
income” and certain estates and trusts are subject to an additional 3.8% tax on their undistributed “net investment 
income.”  Among other items, “net investment income” generally includes passive investment income, such as rent 
and net gain from the disposition of investment property, less certain deductions.  Prospective Purchasers should 
consult their tax advisors with respect to the tax consequences to them of the rules described above.   
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THE MANAGER 

Manager and Officers of the Manager 

The Manager of the Trust will be relying on senior members of the Sponsor’s management team, whose 
members are described below.  

James Dondero: James Dondero is the founder of NexPoint, an alternative investment platform comprised 
of a set of investment advisors and sponsors, a broker-dealer, and a suite of related investment vehicles. In addition to 
overseeing the group’s business and investment activities, Mr. Dondero is the portfolio manager of NexPoint’s closed-
end fund and holds officer and director roles at NexPoint’s publicly traded REITs. Mr. Dondero has over 30 years of 
experience investing across the alternative landscape. In that time, he established a number of integrated businesses 
to manage investments in credit, real estate, private equity, and other areas, building a global investment network. Mr. 
Dondero currently holds director positions at several companies within financial services, healthcare, and real estate, 
among other industries. He is the chairman of NexBank Capital, Inc. and a director of MGM Holdings, Inc. and 
Texmark Timber Treasury, L.P.  A dedicated philanthropist, Mr. Dondero actively contributes to initiatives in 
education, veterans’ affairs, and community and economic development, and has been instrumental in supporting a 
number of civic and cultural institutions in the Dallas-Fort Worth area. He is a member of the Southern Methodist 
University Cox School of Business Executive Board and the George W. Bush Presidential Center Executive Advisory 
Council. Mr. Dondero graduated from the University of Virginia where he earned highest honors (Beta Gamma Sigma, 
Beta Alpha Psi) from the McIntire School of Commerce with dual majors in accounting and finance. He has received 
certification as a Certified Public Accountant (CPA) and a Certified Managerial Accountant (CMA), and has earned 
the right to use the Chartered Financial Analyst (CFA) designation. 

Brian Mitts: Mr. Mitts serves as Executive Vice President and is a member of the investment committee for 
the Sponsor. Mr. Mitts serves numerous roles across the NexPoint-platform, including: Chief Financial Officer, EVP-
Finance and Treasurer of NexPoint Residential Trust, Inc. (NYSE: NXRT); Chief Financial Officer, Executive Vice 
President- Finance, Secretary and Treasurer of NexPoint Real Estate Finance, Inc. (NYSE: NREF); and Chief 
Financial Officer and Corporate Secretary of NexPoint Hospitality Trust (TSX.V-NHT.U). Mr. Mitts has served as a 
member of the board of directors for NXRT and NREF. Mr. Mitts is also a member of the investment committee of 
NREA, the external advisor of NXRT, NREF and NHT. Mr. Mitts co-founded NREA, as well as NXRT and other 
real estate businesses with Mr. McGraner and Mr. Dondero. Currently, Mr. Mitts leads NexPoint’s financial reporting 
and accounting teams and is integral in financing and capital allocation decisions. Prior to co-founding NREA and 
NXRT, Mr. Mitts was Chief Operations Officer of Highland Funds Asset Management, L.P., the external advisor of 
open-end and closed-end funds where he managed the operations of these funds and helped develop new products. 
Mr. Mitts was also a co-founder of NexPoint Advisors, L.P., the parent of NREA. He has worked for NREA or one 
of its affiliates since 2007. 

Matthew McGraner: Mr. McGraner serves as Executive Vice President and is a member of the investment 
committee for the Sponsor. Mr. McGraner serves numerous roles across the NexPoint-platform, including: Executive 
VP and Chief Investment Officer of NexPoint Residential Trust, Inc. (NYSE: NXRT); Executive VP and Chief 
Investment Officer of NexPoint Real Estate Finance, Inc. (NYSE: NREF); and Chief Investment Officer of NexPoint 
Hospitality Trust (TSX-V: NHT.U). Mr. McGraner has also served as a Managing Director at NexPoint since 2016. 
He previously served as a Managing Director at Highland Capital Management, L.P. (“HCMLP”) from May 2013 
through May 2016. With over 10 years of real estate, private equity and legal experience, his primary responsibilities 
are to lead the strategic direction and operations of the real estate platform at NexPoint, as well as source and execute 
investments, manage risk and develop potential business opportunities, including fundraising, capital markets 
transactions, private investments and joint ventures. Mr. McGraner is also a licensed attorney and was formerly an 
associate at Jones Day from 2011 to 2013, with a practice primarily focused on private equity, real estate and mergers 
and acquisitions. While at Jones Day, Mr. McGraner led the acquisition and financing of over $200 million of real 
estate investments and advised on $16.3 billion of mergers and acquisitions and private equity transactions. Since 
joining the firm in 2013, Mr. McGraner has led the acquisition and financing of approximately $13.2 billion of real 
estate investments. 

D.C. Sauter: Mr. Sauter is General Counsel, Real Estate for NexPoint Advisors, L.P. Prior to joining 
NexPoint in February 2020, he was a partner with Wick Phillips Gould & Martin, LLP in Dallas, Texas, where his 
practice focused on all aspects of commercial real estate, including acquisitions, dispositions, entitlements, 
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construction, financing, and leasing of industrial, office, retail, hotel and multifamily assets. In addition to transactional 
matters, Mr. Sauter has significant experience in complex commercial disputes, foreclosures, and workouts. He 
received a JD from Southern Methodist University Dedman School of Law and a BA from the University of Texas at 
Austin.  
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PRIOR PERFORMANCE OF THE SPONSOR AND AFFILIATES 

The information presented in this section represents the historical experience of real estate programs 
for which the Sponsor or an affiliate is or was the sponsor.  A prospective Purchaser should not assume that 
he, she, or it will experience returns, if any, comparable to those experienced by Purchasers in such prior real 
estate programs. This Memorandum does not include any prior performance tables. 

Experience and Background of the Sponsor and its Affiliates 

Since NexPoint’s inception in 2012, the NexPoint platform has acquired $19.5 billion of gross real estate 
assets across several real estate sectors, including multifamily, single-family rental, self-storage, hospitality, office, 
industrial, retail, and life sciences.  Today, the NexPoint platform advises or sponsors $14.6 billion of fee-earning real 
estate assets in various vehicles, including publicly traded REITs, closed-end funds, and private placements.  As of 
June 30, 2023, the NexPoint platform has achieved a gross IRR of 25.8% and a multiple of capital contributed of 1.81x 
through 72 realized investments.   

As of September 30, 2023, NexPoint’s current asset mix was:  

Asset Type Amount (in USD 000s) % 
Multifamily $4,991,668  34.4% 

Single-Family $5,823,602  40.1% 
Hospitality $426,465  2.9% 

Office $342,941  2.4% 
Retail $13,080  0.1% 

Self-Storage $2,085,157  14.4% 
Life Sciences $401,119  2.8% 

Other $421,731  2.9% 
Total $14,505,764  100.0% 

 

Currently Operating DST Programs. 

The following table presents programs sponsored by the Sponsor that were operating as of December 31, 
2023. The table reflects the date on which the property owned by the program was originally offered to investors, the 
property type and geographic location, the acquisition price, the original LTC stated in the private placement 
memorandum for that program (if the property is encumbered by a loan), and total equity raised by the program (or to 
be raised in the case of ongoing offerings). The table also reflects the actual annualized cash-on-cash return for the 
calendar year ending December 31, 2022, as compared to the cash-on-cash return projected for the calendar year 
ending December 31, 2022 (as set forth in the private placement memorandum for that program).   

The following terms as used in the table below shall have the meanings set forth in this paragraph. A “cash-
on-cash return” is calculated by dividing the amounts distributed to investors over the indicated period by such 
investors’ capital invested in the program, less any proceeds returned in a refinance. All cash-on-cash returns set forth 
herein represent distributions to investors solely from property operations and not from other sources, except as 
otherwise described in the notes. With respect to properties subject to a master lease, the cash-on-cash return takes 
into account additional rents, but not supplemental rents, consistent with the original projections for such program. 
Supplemental rents have been excluded from this calculation because they are not paid until after the end of the 
calendar year. The “Acquisition Price” represents the price paid by the program for the property or properties, plus 
all estimated costs and expenses related to the acquisition, all estimated costs and expenses related to the offering and 
any initial contribution to the reserve account, if applicable.   
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Program Name* 
Program 
Offering 

Date 

Property Type / 
Location 

Acquisition 
Price 

Original 
LTC 

Total 
Equity 
Raised 

2022 Actual 
Annualized Cash-
on-Cash Return 

2022 PPM 
Projected Cash-
on-Cash Return 

NREA Gardens, 
DST 12/16/2016 

Multifamily 
Denton, TX $48,207,733 49.65% $24,633,987 6.75% 6.84% 

NREA Meritage, 
DST 4/17/2018 

Multifamily 
Houston, TX $38,914,118 49.85% $21,213,382 4.00% 7.20% 

NREA Retreat, DST 10/3/2018 
Multifamily 

McKinney, TX $70,379,976 53.55% $35,125,712 6.08% 6.00% 

NREA Southeast 
Portfolio Three, DST 11/26/2018 

Multifamily 
GA, NC, TX $140,197,031 54.70% $72,403,877 6.19% 6.34% 

NREA Southeast 
Portfolio One, DST 4/1/2019 

Multifamily 
TX, MO, FL $187,301,600 53.44% $98,108,244 5.54% 5.82% 

NexPoint Texas 
Multifamily 

Portfolio DST 
10/7/2019 

Multifamily 
TX $121,009,892 49.62% $60,961,892 5.72% 5.10% 

NexPoint Flamingo 
DST 2/12/2020 

Multifamily 
Las Vegas, NV $107,805,976 49.02% $58,277,704 6.22% 6.19% 

NexPoint Polo Glen 
DST 2/28/2020 

Multifamily 
Rockledge, FL $57,060,303 53.34% $29,944,929 5.46% 5.46% 

NexPoint Gamma 
DST 12/9/2020 

Industrial 
Mansfield, TX $13,640,708 0.00% $13,640,708 5.43% 5.43% 

NexPoint Storage I 
DST 5/3/2021 

Self-Storage 
GA, FL $140,015,940 43.08% $85,892,414 5.17% 4.50% 

NexPoint Hickory 
DST 10/26/2021 

Multifamily 
Denton, TX $56,929,069 48.40% $27,859,460 4.18% 4.01% 

NexPoint Storage II 
DST 10/27/2021 

Self-Storage 
GA, FL, CT $84,015,966 30.13% $66,105,324 4.15% 4.15% 

NexPoint Life 
Sciences DST 12/6/2021 

Life Sciences 
Stamford, CT $163,369,074 39.43% $5,478,833 2.53% 2.53% 

NexPoint Storage III 
DST 12/31/2021 

Self-Storage 
Florida $173,703,174 49.16% $95,155,013 3.87% 3.87% 

NexPoint Hughes 
DST 3/9/2022 

Multifamily 
Las Vegas, NV $204,896,632 43.75% $99,429,686 3.27% 3.27% 

NexPoint Buffalo 
DST 3/9/2022 

Multifamily 
Las Vegas, NV $91,607,314 40.47% $53,907,580 3.35% 3.35% 

NexPoint Aviation 
DST 8/4/2022 

Multifamily 
Morrisville, NC $120,000,000 42.12% $77,258,899 3.46% 3.46% 

NexPoint Storage IV 
DST 3/24/2023 

Self-Storage 
Florida $70,344,106 0.00% $49,241,003 4.03%* 4.03%* 

NexPoint Life 
Sciences II DST 5/24/2023 

Life Sciences 
Philadelphia, PA $65,478,553 35.10% $6,480,756 4.38%* 4.38%* 
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Program Name* 
Program 
Offering 

Date 

Property Type / 
Location 

Acquisition 
Price 

Original 
LTC 

Total 
Equity 
Raised 

2022 Actual 
Annualized Cash-
on-Cash Return 

2022 PPM 
Projected Cash-
on-Cash Return 

NexPoint Small Bay 
I DST 8/3/2023 

Office/Industrial 
Florida $86,000,000 41.5% $4,226,754 N/A 4.32%* 

NexPoint 
Semiconductor 

Manufacturing DST 
10/11/2023 

Industrial 
Temecula, CA $190,000,000 35.4% N/A N/A N/A 

*: Because of the offering dates in 2023, these cash-on-cash amounts are for calendar year 2023. 

Full-Cycle DST Programs 

The following list presents the completed full-cycle DST programs of the Sponsor through March 31, 2023. 
The list reflects the date on which the property was originally acquired, the effective rent of the property at the time 
of the acquisition, the date and approximate value of the property disposition, and the effective rent at the time of the 
property disposition.  For purposes of the list below, “Annualized Rate of Return” is calculated based on equity-
weighted investment date across all investors, cash flow from property operations, and proceeds from the sale, among 
other items, and is a common performance metric for real estate investments taking into account the duration of the 
program.   

 NREA Adair DST – Annualized Rate of Return: 17.1%, equity multiple: 1.70x 
o Acquired in October 2022 
o $1,384 effective rent per occupied unit at the date acquired 
o Acquired by NXRT’s operating partnership for approximately $38.4 million in gross sale 

proceeds (April 2022) 
o $1,585 effective rent per occupied unit at the sale date (14.5% increase since acquisition) 

 NREA Estates DST – Annualized Rate of Return: 28.8%, equity multiple: 2.0x 
o Acquired in July 2018 
o $1,034 effective rent per occupied unit at the date acquired 
o Acquired by NXRT’s operating partnership for approximately $49.1 million in gross sale 

proceeds (April 2022) 
o $1,232 effective rent per occupied unit at the sale date (19.1% increase since acquisition)  

 NREA Meritage DST – Annualized Rate of Return: 4.6%, equity multiple: 1.24x 
o Acquired in March 2018 
o $1,442 effective rent per occupied unit at the date acquired 
o Sold to an independent third party for approximately $43.7 million in gross sale proceeds 

(November 2023) 
o $1,524 effective rent per occupied unit at the sale date (5.7% increase since acquisition)  

Real Estate Programs 

The Sponsor is an affiliate of 10 real estate-based companies directly or indirectly sponsored and/or advised 
by the NexPoint group of companies, including NXRT, NREF, NRESF, NXDT, VBHT, and the REIT Subsidiaries. 

NexPoint Residential Trust, Inc. 

NXRT was incorporated on September 19, 2014 and taken public on April 1, 2015. NXRT is focused on 
“value-add” multifamily investments primarily located in the Southeastern and Southwestern United States. As of 
June 30, 2023, NXRT’s portfolio consisted of 15,127 multifamily units in 40 apartment communities across 11 major 
U.S. markets.  NXRT is externally managed by NREA, through an agreement dated March 16, 2016, by and among 
NXRT, the NXRT operating partnership, and NREA. NREA conducts substantially all operations and provides asset 
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management for real estate investments.  NREA is wholly-owned by NexPoint Advisors, L.P. and is an affiliate of the 
Sponsor.  NexPoint Advisors, L.P. is an SEC-registered investment adviser under the Investment Advisers Act. 

Since listing its shares on the New York Stock Exchange, NXRT management has grown the equity value 
from $262 million, which was the private REIT’s total contributed capital prior to the spin-off on March 31, 2015, to 
$1.1 billion as of September 30, 2023.  NXRT delivered a 212.6% total return to shareholders from April 1, 2015, 
through September 30, 2023, outperforming the MSCI US REIT Index (“RMZ”) by 180.99% since NXRT’s NYSE 
listing (total return to shareholders assumes the reinvestment of all cash dividends paid by NXRT on its common stock 
in additional shares of NXRT common stock).  The Sponsor believes that the RMZ is a benchmark that is commonly 
used by investors for purposes of comparing stock performance and stockholder returns of REITs, and, therefore, is 
an appropriate benchmark for the performance of NXRT.  However, comparison of the return performance of NXRT 
to the performance of the RMZ may be limited due to the differences between NXRT and the companies represented 
in the RMZ, including with respect to size, asset type, geographic concentration, and investment strategy. 

NexPoint Real Estate Strategies Fund 

NRESF is a Delaware statutory trust and is registered with the SEC under the Investment Company Act as a 
non-diversified, closed-end management investment company that operates as an interval fund. NRESF commenced 
operations on July 1, 2016. NRESF’s investment objective is to seek long-term total return, with an emphasis on 
current income, by primarily investing in a broad range of real estate-related debt, equity and preferred equity 
investments across multiple real estate sectors. NRESF pursues its investment objective by investing, under normal 
circumstances, at least 80% of its assets (defined as net assets plus the amount of any borrowing for investment 
purposes) in real estate and real estate related securities. NexPoint Advisors, L.P., is the investment advisor to NRESF.  
As of September 30, 2023 NRESF held net assets valued at approximately $42.0 million. 

NexPoint Diversified Real Estate Trust (f.k.a NexPoint Strategic Opportunities Fund or NHF) 

NexPoint Diversified Real Estate Trust (“NXDT”) is a diversified REIT formerly known as NexPoint 
Strategic Opportunities Fund. On July 1, 2022, the SEC issued an order pursuant to Section 8(f) of the Investment 
Company Act, declaring that NXDT has ceased to be an investment company under the Investment Company Act (the 
“Deregistration Order”). The issuance of the Deregistration Order enabled NXDT to proceed with full 
implementation of its new business mandate to operate as a diversified REIT.   

NXDT’s Real Estate Subsidiaries: NexPoint Real Estate Opportunities, LLC & NexPoint Real Estate Capital, 
LLC 

NXDT seeks to gain exposure to the real estate markets, in whole or in part, through investing in certain 
REIT Subsidiaries of NXDT. NXDT invests in NREO, organized under the laws of Delaware on September 17, 2012, 
and NREC, organized under the laws of Delaware on March 31, 2014. Each subsidiary of NXDT has elected to be 
taxed as a REIT. 

NexPoint Hospitality Trust 

NHT is an unincorporated, open-ended REIT established pursuant to a declaration of trust under the laws of 
the Province of Ontario. NHT is traded on the Toronto Venture Stock Exchange under the symbol “NHT.U.” NHT 
was created for the purpose of acquiring a portfolio of 11 hospitality assets located in the United States, to raise capital 
to acquire additional U.S. located hospitality assets that meet its investment objectives and criteria, and to own, 
renovate and operate its portfolio of income-producing hotel properties. 

As of October 31, 2023, NHT’s portfolio consists of nine properties, comprised of 1,433 rooms, throughout 
the U.S. in the select-service, limited-service and extended stay hospitality categories. Each property has a long-term 
franchise agreement with Marriott, Hilton or InterContinental Hotels Group sponsored brands.  

JCAP/NSP 

Jernigan Capital, Inc., or JCAP, started in October 2014 and became a publicly traded self-storage REIT 
(NYSE: JCAP).  JCAP’s initial business model provided capital to developers to build facilities and take their projects 
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to the next level of leasing, while including an established exit.  In November 2020, the NexPoint platform took JCAP 
private in an all-cash transaction worth approximately $900 million.  The transaction was financed with debt, preferred 
equity, and converted common stock.  JPMorgan Chase Bank, N.A. provided the debt, Extra Space Storage Inc. 
(NYSE: EXR), a leading self-storage REIT, provided the preferred equity, and companies within the NexPoint 
platform provided the converted common stock.  JCAP delisted from the New York Stock Exchange and will do 
business as NexPoint Storage Partners, Inc. (i.e., NSP). 

As of February 14, 2023, the NSP platform consists of 69 wholly-owned self-storage facilities, as well as 
three other facilities in which NSP has invested. 96% of the facilities are located within the top-75 MSAs and 72% 
are located within the top-25 MSAs. 

As a newly private company, NSP management believes it will be more creative with product structure, 
providing value for investors.  In the long-term, NSP management believes there are several opportunities for liquidity 
including: (1) an initial public offering, (2) recapitalization, (3) a merger with a larger self-storage REIT, (4) a sale to 
a private equity firm, or (5) continued operation of the company in current form. 

VineBrook Homes Trust, Inc. 

VBHT is a Maryland corporation taxed as a REIT beginning with the taxable year ending December 31, 
2018.  The manager has an operating history dating back to 2008. At the time of formation, VBHT owned 
approximately 4,000 homes in Cincinnati, Dayton, Columbus, and Indianapolis. VBHT’s investment objectives are to 
(1) generate current income in the form of distributions, estimated to be 8% of the initial sale price on an annualized 
basis, (2) increase the regular distribution of income produced by VBHT’s operating partnership, (3) preserve and 
protect investor capital, and (4) generate long-term capital appreciation through an initial public offering of VBHT 
common stock or other liquidity event. 

Today, VBHT continues to focus on acquiring high yield, workforce single family rental (“SFR”) homes 
located in secondary and tertiary markets. VBHT’s experienced management team and best-in-class technology 
platform provide the ability to easily scale as the company enters new markets and increases acquisitions in existing 
markets. Management believes SFRs provide defensive, diversified asset-backed yields with a potential for an 
inflation hedge.  As of June 30, 2023, VBHT owns 24,004 single-family rental homes in 24 markets, primarily located 
in the Midwestern, Heartland and Southeastern U.S., through the VBHT reportable segment. Additionally, through its 
consolidated investment in NexPoint Homes Trust, Inc., VBHT indirectly owns 2,570 homes in 20 markets, primarily 
located in the Southeastern and Heartland U.S.  

NexPoint Real Estate Finance, Inc. 

NexPoint Real Estate Finance, Inc. is an externally managed commercial real estate finance company, with 
its shares listed on the New York Stock Exchange under the symbol “NREF.”  NREF’s investment objective is to 
generate attractive, risk-adjusted returns for stockholders over the long term, primarily through dividends and 
secondarily through capital appreciation. The current portfolio consists of senior loans, mezzanine debt, preferred 
equity and preferred stock investments in short-duration lease-term assets (multifamily, SFR, self-storage) that are 
geographically diverse in the United States. The portfolio has no exposure to construction loans, heavy transitional 
loans, land loans, or for-sale loans.  

As of June 30, 2023, NREF’s portfolio consisted of loans with an aggregate unpaid principal balance of $1.6 
billion backed by single-family rental homes and multifamily apartment communities, had an average remaining term 
of 5.1 years (excluding common stock), and was 92.0% stabilized with a weighted average loan to value of 69.2% 
(excluding common stock).   

IN CONSIDERING THE PRIOR PERFORMANCE INFORMATION CONTAINED HEREIN, 
PROSPECTIVE PURCHASERS SHOULD BEAR IN MIND THAT PAST PERFORMANCE IS NOT 
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INDICATIVE OF FUTURE RESULTS, AND THERE CAN BE NO ASSURANCE THAT COMPARABLE 
RESULTS WILL BE ACHIEVED IN THE FUTURE. 

IT IS ANTICIPATED THAT THE OPERATING RESULTS OF THE TRUST WILL BE 
SIGNIFICANTLY DIFFERENT THAN THOSE OF THE PRIOR SPONSOR PROGRAMS. 
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LIMITED FIDUCIARY AND OTHER DUTIES 

Delaware law permits the trust agreement of a DST to expand or restrict the duties (including fiduciary duties) 
of trustees, managers or other persons managing the business and affairs of a DST owed by the trustees to the trust or 
its beneficial owners or owed by such managers or other persons to the trust, its beneficial owners or its trustees, other 
than the implied covenant of good faith and fair dealing. 

In the present case, the Trust Agreement provides that the Trustees’ and the Manager’s duties, including 
fiduciary duties, and liabilities relating thereto to the Trust and the Beneficial Owners are limited to those duties 
(including fiduciary duties) expressly set forth in the Trust Agreement and the liabilities relating thereto. Further, as a 
measure of protection for purposes of the contemplated Section 1031 Exchanges, the Trust Agreement provides that 
the Beneficial Owners do not have any power to give direction to the Trustees, the Manager or any other person, and 
that any attempt to exercise power shall not cause such Beneficial Owner to have duties (including fiduciary duties) 
or liabilities relating thereto, to the Trust or to any other Beneficial Owner.  As provided in the Trust Agreement, these 
duties may be less than are applicable to other investments, such as a partnership, limited liability company or 
corporation. 

The Trust Agreement further provides that neither the Delaware Trustee nor the Manager will be liable to the 
Beneficial Owners for certain acts or omissions performed or omitted by it except for acts or omissions arising out of 
willful misconduct, bad faith, fraud or gross negligence, and that the Beneficial Owners will indemnify the Delaware 
Trustee and the Manager and each of their directors, officers, employees, and agents for any liability suffered by them 
arising out of their activities in connection with the Trust, except for liabilities resulting from  willful misconduct, bad 
faith, fraud or gross negligence.  See “Summary of the Trust Agreement.”  Accordingly, the Beneficial Owners may 
have a more limited right of action than would otherwise be the case, absent such provisions. 
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CONFLICTS OF INTEREST 

The structure and proposed method of operation with respect to this Offering creates certain inherent conflicts 
of interest between the Trust, the Beneficial Owners, the Sponsor and its affiliates.  Certain restrictions have been 
provided in the Trust Agreement that are designed to protect the interests of the Beneficial Owners in this regard.  
Notwithstanding the foregoing, the Sponsor and its affiliates will be subject to various conflicts of interest arising out 
of their relationships with the Trust and Beneficial Owners. 

Facilitation Fee  

The Sponsor earned the Facilitation Fee of $577,500 for its services in the identification, negotiation, 
diligence, and acquisition of the Property. 

Competition with Affiliates 

The Sponsor and its affiliates are involved in the acquisition, development and management of real property 
and are facilitators of Section 1031 Exchanges.  Any affiliated entity, whether or not currently existing, could compete 
with the Trust and the Beneficial Owners in the sale or operation of the Property.  For example, the Sponsor or its 
affiliates may in the future own, finance or represent properties in the same market as the Property, which may compete 
for tenants with respect to the Property. 

Potential Competition with Other Properties Owned or Managed by the Sponsor or its Affiliates. 

The Sponsor or its affiliates may own or operate additional properties that compete with the Property, 
including, but not limited to, pharmaceutical manufacturing and production facilities located in Danbury, Connecticut 
and Philadelphia, Pennsylvania.  The Sponsor does not believe that these existing properties compete with the Property 
because they are located in a different market, different MSA, and with different tenant businesses/profile.   

Provision by Affiliates of Services to the Trust or to Persons Dealing with the Trust 

Neither the Sponsor nor any of its affiliates will be prohibited from providing services to, or otherwise dealing 
or doing business with, the Trust or Beneficial Owners or persons that deal with the Trust or Beneficial Owners, 
although no such services or activities (other than the services and activities disclosed in this Memorandum) are 
contemplated and any such services (if provided) must be at market terms. 

Competition for Sponsor’s Management Services 

The Sponsor believes that it will have sufficient time to discharge fully its responsibilities to the Trust and 
Beneficial Owners and to other business activities in which it is or may become involved.  However, the Sponsor and 
its affiliates are engaged in substantial other activities apart from their responsibilities under the Trust Agreement.  
Accordingly, the Sponsor and its affiliates will devote only so much of their time to the business of the Trust as is 
reasonably required in their judgment.  The Sponsor and its affiliates will have conflicts of interest in allocating 
management time, services and functions among the properties held through this or any other Program they may 
sponsor, as well as with other business ventures in which they are or may become involved. 

Exercise of the Exchange Right by the Exchange Entity 

The Exchange Entity may, in its sole and absolute discretion, require that the Purchasers exchange their 
Interests for Exchange Entity Units or otherwise have their Interests exchanged for a cash amount equal to the then-
current fair market value of the Interests.  See “Summary of Trust Agreement.”  The Exchange Entity may share 
officers with the Sponsor and the Manager. 
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Compensation and Reimbursements Irrespective of Property Profitability 

The Sponsor and its affiliates will receive certain compensation from the Trust for services rendered 
regardless of whether rent is paid to the Trust.  See “Estimated Use of Proceeds” and “Compensation and Fees” in 
this Memorandum. 

Sale of the Property 

If the Manager decides to sell or otherwise transfer the Property, the Asset Manager, the Sponsor, or its 
affiliates may be paid the Disposition Fee or other fees and compensation on the sale, exchange or other disposition 
of the Property by the Trust (including the exercise of the Exchange Right).  The right to receive or participate in the 
Disposition Fee or other fees and compensation may provide the Sponsor, the Manager, and the Asset Manager, with 
an incentive to encourage a sale of the Property at a time that is not optimal for, or on terms that are not advantageous 
to, the Trust or the Beneficial Owners.   

The Master Tenant 

The Master Tenant, a third-party unrelated to the Sponsor, is subject to conflicts of interest among its 
activities, roles and duties for other entities, and the roles and duties it has assumed on behalf of the Trust.  Conflicts 
exist in allocating management time, services and functions between its current and future activities and the Trust.  
Further, the Master Tenant is unaffiliated with the Sponsor or the Trust and does not intend to invest its own funds in 
the Interests.  Accordingly, the Master Tenant’s interests may not be aligned with those of the Purchasers.  For 
example, if the Master Tenant or any of its affiliates were to acquire pharmaceutical manufacturing or life sciences 
facilities in the vicinity of the Property, then the Master Tenant could direct the Tenant away from renewing the Tenant 
Lease and toward leasing spaces in such other properties.   

Ownership of Interests 

The Sponsor or its affiliates may elect to acquire or retain a portion of the Interests or to sell or transfer 
Interests to persons who are related to it, including employees or persons who have other relationships with it or its 
affiliates. In such event, although the rights of Beneficial Owners are extremely limited under the terms of the Trust 
Agreement, the interests of the Sponsor and its affiliates (or other closely connected parties) as Beneficial Owners 
may not be aligned with those of the Trust or other Beneficial Owners.  Further, in the event of a Transfer Distribution, 
Beneficial Owners who were affiliates of the Sponsor could control the Springing LLC as members.  
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SUMMARY OF THE MASTER LEASE AND THE TENANT LEASE 

The Property will be leased by the Trust to the Master Tenant, 11200 Hudson Leaseco, LLC, pursuant to the 
Master Lease.  The Master Lease is, with certain exceptions regarding Landlord Costs, an “absolute net” leases 
allocating to the Master Tenant all expenses and debt service associated with the operation of the Property.  The Master 
Tenant operates the Property and will be entitled to retain any positive difference between the Property’s operating 
cash flow and the Master Lease payments, which include but are not limited to the payments due on behalf of the 
Trust under the Loan Documents.  Likewise, the Master Tenant will bear the risk of any cash shortfalls between the 
net operating cash flow, after certain mandatory payments, and the payments required under the Master Lease.   

This summary is qualified in its entirety by reference to the full text of the Master Lease.  Each prospective 
Purchaser should carefully review the entire Master Lease before investing.  A copy of the Master Lease is available 
in the Digital Investor Kit.  

Term 

The Master Lease commenced on the date of the Acquisition Closing, and shall continue until September 30, 
2036, unless sooner terminated pursuant to the terms of the Master Lease.  The Master Lease shall automatically 
extend three times, each for a five-year term (each, a “Five Year Extension”).  If the Tenant exercises an Extension 
Option to extend the term of the Tenant Lease, a Five Year Extension shall be automatically deemed to have been 
exercised.  If the Tenant does not exercise an Extension Option to extend the term of the Tenant Lease or if the Tenant 
Lease is set to expire, the Master Lease shall automatically extend for a two-year term (the “Two Year Extension,” 
together with a Five Year Extension, a “MT Extension”) until the Trust provides a written notice to the Master Tenant 
to terminate the Master Lease.  If the Master Tenant leases the Property to a tenant during the Two Year Extension 
period (a “Re-Tenant Lease”), the Master Lease shall automatically extend for a term equal to the base term of such 
Re-Tenant Lease.  If the Master Tenant is unable to lease the Property to a tenant during the Two Year Extension 
period, the Master Tenant and the Trust will continue to perform its obligations under the Master Lease until the earlier 
of: (i) the Master Lease terminating in accordance with its terms, or (ii) the Trust providing a written notice to the 
Master Tenant to terminate the Master Lease.  A MT Extension can only be exercised in connection with the Tenant 
Lease and the Master Tenant shall not be allowed to exercise a MT Extension on its own discretion.  The same terms 
and conditions of the Master Lease immediately prior to a MT Extension period shall apply during the MT Extension 
period.  If a MT Extension is automatically exercised, such extension shall apply to the entire Property.   

During the first year of a MT Extension period, Base Rent shall be an amount equal to the greater of (i) 
prevailing market base rental rate as of the date that is six months prior to the commencement of such MT Extension 
for comparable space in competing buildings of similar size, type, quality and location for each MT Extension, or (ii) 
Base Rent for the immediately preceding term.  Base Rent for each subsequent year of the applicable MT Extension 
period shall be increased by 2.5% of the Base Rent in effect during the immediately preceding year.   

During the first year of an extension period from a Re-Tenant Lease, Base Rent shall be an amount equal to 
prevailing market base rental rate for a master tenant entity of a Revenue Ruling 2004-86 compliant DST structure as 
of the date that is six months prior to the commencement of such extension period from a Re-Tenant Lease for 
comparable space in competing buildings of similar size, type, quality and location.  Base Rent for each subsequent 
year of the applicable extension period from a Re-Tenant Lease shall be increased by 2.5% of the Base Rent in effect 
during the immediately preceding year. 

Base Rent 

Under the Master Lease, the Master Tenant shall pay the annual amount of Base Rent as specified in Exhibit 
A to the Master Lease, replicated below.  The Base Rent is payable monthly, in arrears, on the last day of each calendar 
month.  

Lease 
Period Base Rent 
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Year 1 $3,467,104 

Year 2 $3,537,875 

Year 3 $3,541,236 

Year 4 $3,127,921 

Year 5 $3,206,120 

Year 6 $3,286,273 

Year 7 $3,368,429 

Year 8 $3,452,640 

Year 9 $3,538,956 

Year 10 $3,627,430 

Year 11 $3,718,116 

Year 12 $3,811,069 

Year 13 $2,911,562 

 

Impositions 

Under the Master Lease, the Master Tenant is required to pay certain ancillary fees and costs related to the 
Mortgage (excluding certain fees and costs), and all taxes (including all real property taxes and personal property 
taxes), assessments, utilities not paid for by the tenants of the Property, excises, levies, license and permit fees and 
other government impositions and charges attributable to or assessed against the Property (collectively, the 
“Impositions”). 

Maintenance and Repair; Alterations 

The Trust is responsible for any expenses incurred to make repairs to maintain the Property and for capital 
expenditures (as determined under generally accepted accounting principles) with respect to (1) repairs and 
replacements of the structure, foundations, roofs, exterior walls, parking lots and improvements to meet the needs of 
tenants; (2) leasing commissions; (3) certain hazardous substances costs; (4) any repairs identified in the PCA, or 
similar engineering report, performed in connection with the acquisition of the Property (including minor deferred 
maintenance or immediately needed repairs); and (5) other improvements or replacements to the Property that would 
be considered capital expenditures or are required by law.  Other than the Landlord Costs as defined in the Master 
Lease, the Master Tenant is solely responsible for all other costs and expenses associated with the management and 
operation of the Property (“Property Expenses”). 

The Master Tenant may make structural and non-structural alterations to the Property in its sole discretion, 
and at its sole cost and expense (other than Landlord Costs, which will be at the Trust’s expense), provided that (i) all 
permits and authorizations of all municipal departments and subdivisions have been obtained; (ii) the alterations do 
not materially reduce the value of the Property, result in a material change in the usefulness of the Property for its 
intended use or violate the terms of a lease with a tenant of the Property; (iii) the alterations are made promptly and in 
a good workmanlike manner in compliance with all permits and authorizations; (iv) the cost of the alterations will be 
promptly paid by the Master Tenant so that the Property is at all times free and clear of any liens and/or encumbrances; 
(v) the alterations will be and become the property of the Trust upon termination of the Master Lease; (vi) the 
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alterations will comply with the terms of the Loan; and (vii) certain levels of insurance will be obtained in connection 
with the alterations. 

If the Master Tenant makes any changes or alterations to the Property that constitute more than minor, non-
structural modifications, the Master Tenant must, prior to making such changes or alterations, (1) provide 30 days’ 
advance written notice to the Trust setting forth the details of such alterations so that the Trust may effectuate a 
Transfer Distribution, if necessary, or (2) execute an agreement with the Trust to the effect that, at the end of the 
Master Lease term, the Master Tenant will restore the Property to a condition substantially the same as the condition 
of the Property at the beginning of the Master Lease term. 

Damage or Destruction; Condemnation 

The Master Tenant is obligated to repair any material casualty to the Property, at the Master Tenant’s expense 
and, subject to the Loan Documents, is entitled to receive any insurance proceeds made available for such repair of 
the Property.  If the proceeds from any casualty insurance are insufficient to complete the repairs, the Master Tenant 
is obliged to fund any excess required to complete such repairs (other than capital improvements that are Landlord 
Costs and certain costs (i) attributable to the negligence or willful misconduct of the Trust or its agents; (ii) incurred 
when the Trust or its agents have taken control or possession of the Property; or (iii) incurred after the expiration of 
the Master Lease (collectively, the “Trust Costs”)).  To the extent the proceeds from any casualty insurance exceed 
the cost to complete the repairs, the Master Tenant is entitled to retain the difference, less any funds attributable to 
Trust Costs.  If a casualty occurs within the last twelve months of the term of the Master Lease, and the casualty affects 
more than 50% of the Property, the Master Tenant may elect to terminate the Master Lease and not restore the Property, 
unless otherwise prohibited by the Loan.  If the Master Lease is terminated pursuant to a casualty, then Rent will be 
pro-rated to the date of termination.   

In the case of a taking of less than all of the Property, the Trust (subject to the Loan Documents) will be 
entitled to receive the entire award for such taking. Upon a taking of less than all of the Property, the Master Tenant 
may terminate the Master Lease if the taking renders the remaining portion of the Property unsuitable for the Master 
Tenant’s use or the Master Tenant determines that it cannot complete a restoration for an amount that is less than or 
equal to the proceeds of the taking (provided, however, that if there are at least twelve months remaining on the term 
of the Master Lease, the Trust may agree to pay the excess expenses of restoration and, in turn, the Master Lease will 
not terminate and the Master Tenant will undertake such restoration).  If the Master Lease is not terminated, the Master 
Tenant must proceed to restore the Property, provided, that the Trust must make any condemnation award proceeds 
available to the Master Tenant.   

Termination Rights 

Other than the termination rights discussed above in connection with a casualty or a taking, the Master Lease 
will terminate in the event that all or substantially all of the Property is sold or transferred by the Trust in one 
transaction.  Such termination will occur immediately after the sale.  The Master Lease will survive, however, in the 
event of a Transfer Distribution. 

Assignment and Subletting 

The Master Tenant may not sell, assign, transfer, mortgage, pledge or otherwise dispose of the Master Lease 
or any interest of the Master Tenant in the Master Lease, except with the prior written consent of the Trust. The Master 
Tenant may sublet the whole or any portion of the Property without the necessity of obtaining the prior consent of the 
Trust; provided, however, that no such sublease will be valid unless it complies with the provisions set forth in the 
Master Lease.  An assignment or sublease will not release the Master Tenant from its obligations under the Master 
Lease.  Notwithstanding the foregoing, the Master Lease allows and permits the Master Tenant to enter into sublease 
arrangements with end-user tenants at the Property. 

Default/Remedies 
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The Master Tenant will default under the Master Lease, subject to certain applicable cure rights, in the event 
of: (i) Master Tenant’s failure to pay any monthly installment of Base Rent; (ii) Master Tenant’s failure to comply 
with or observe any other term or condition of the Master Lease or any breach of a material representation or warranty 
made by the Master Tenant; (iii) a taking of the Master Tenant’s leasehold interest via execution or other process of 
law; (iv) the filing of a voluntary petition in bankruptcy by the Master Tenant,  the adjudication of its bankruptcy or 
insolvency, the filing by the Master Tenant of any petition or answer seeking any reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar relief or its acquiescence to the appointment of a 
trustee or a receiver for it; (v) the levy on the Master Lease or any other agreement of the Master Tenant under any 
attachment or execution; (vi) the institution of a proceeding, or entrance of a final court order, for the Master Tenant’s 
dissolution; (vii) Master Tenant makes a general assignment, or takes other action, for the benefit of creditors; or (viii) 
Master Tenant violates the Loan Documents. 

If the Master Tenant defaults under the Master Lease, past all applicable cure periods, the Trust may (i) 
terminate the Master Lease (with 10 days’ notice); (ii) with 10 days’ notice, but without terminating the Master Lease, 
terminate the Master Tenant’s right to occupy the Property and re-enter and take possession of the Property; (iii) enter 
the Property and take any action required of the Master Tenant under the Master Lease, for which the Master Tenant 
is required to reimburse the Trust for its costs and expenses; (iv) upon termination of the Master Lease, if the Master 
Tenant has not vacated, treat the Master Tenant as a holdover, month-to-month tenant for which Master Tenant is 
required to pay 100% Rent; and (v) exercise all other remedies available at law or in equity. 

Indemnification 

The Master Tenant will indemnify the Trust, and its officers, directors, trustees, employees, and beneficial 
interest holders, including the Purchasers, from claims, damages, losses and expenses, including reasonable attorneys’ 
fees, incurred or asserted against the Trust by reason of the Master Tenant’s gross negligence, willful misconduct, 
fraud, or breach of the Master Lease.  The Master Tenant will also indemnify the Trust for any payments it is required 
to make in respect of any non-recourse carve-outs under the Loan Documents, if such payments are caused by: (i) 
Master Tenant’s fraud, willful misconduct or misappropriation, (ii) Master Tenant’s commission of a criminal act, 
(iii) the misapplication of Property funds by the Master Tenant, and / or (iv) damage or destruction to the Property 
caused by Master Tenant’s gross negligence. 

 

The Tenant Lease 

Concurrent with the Acquisition Closing, the Master Tenant assumed the Tenant Lease with the Tenant (i.e., 
Kindeva).  The Tenant is a global CDMO in the pharmaceutical industry, focused on drug-device combination 
products.  The Tenant is an industry leader in combination drug delivery and manufacturing and provides expertise at 
every stage of pulmonary and nasal, injectable, and transdermal therapy development and manufacturing.  The 
Tenant’s offerings span early-stage feasibility through commercial scale drug product fill-finish, container closure 
system manufacturing, and drug-device product assembly.  The Tenant serves a global client base from its nine 
manufacturing, research, and development facilities located in the United States and United Kingdom.   

The Tenant Lease commenced on September 17, 2021 for a period of 15 years, ending September 30, 2036.  
The Tenant is obligated to pay base rent to the landlord under the Tenant Lease each month as scheduled in the Tenant 
Lease.  In addition, the Tenant is obligated to pay additional rent to the landlord under the Tenant Lease as set forth 
in an exhibit to the Tenant Lease.  The Tenant has three Extension Options to extend the term of the Tenant Lease, 
each for a five-year term.   

The same terms and conditions of the Tenant Lease immediately prior to the Extension Option shall apply 
during the term of an Extension Option.  The Tenant shall have no further right to extend the term beyond the third 
Extension Option.  During the first year of each Extension Option, base rent under the Tenant Lease shall be an amount 
equal to the greater of (i) prevailing “market base rental rate” as of the date that is six months prior to the 
commencement of such Extended Option for comparable space in competing buildings of similar size, type, quality 
and location for each Extended Option, or (ii) base rent for the immediately preceding term.  For this purpose, the 
Tenant Lease provides that “market base rental rate” shall give appropriate consideration to rental rates for renewals, 
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rental escalations, concessions, common area charges, operating costs, and other factors that would be relevant to a 
similar lease renewal at a competing building in the area.  During an Extension Option, base rent under the Tenant 
Lease for each subsequent year of the applicable Extension Option period shall be increased by 2.5% of the base rent 
in effect during the immediately preceding year.   

Under the Tenant Lease, the Tenant is solely responsible for the maintenance and services of the Property so 
that it is in clean, safe, orderly, sanitary, and first-class condition and for the use of the Property to be in compliance 
with all laws, codes, ordinances, rules and regulations.  The landlord under the Tenant Lease is responsible to make 
all repairs or replacements required to keep the roof, foundation, and structural elements of the Property in first-class 
condition in accordance with all applicable laws, codes, ordinances, rules, and regulations.   

Under the Tenant Lease, the Tenant is responsible for all utility charges, real property taxes, and certain 
insurance coverage on the Property.  The landlord under the Tenant Lease, however, is also required to maintain 
special form property insurance insuring the Property.  The Tenant is not allowed to make any alterations, additions, 
or improvements to the Property without obtaining the prior written approval of the landlord under the Tenant Lease.  
However, the Tenant is generally allowed to make alterations that are (i) less than $150,000 per year, (ii) non-material 
changes, and (iii) decorative items of interior work without landlord consent.    

A copy of the Tenant Lease is available in the Digital Investor Kit. 
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SUMMARY OF THE TRUST AGREEMENT 

General 

The Trust is the owner of the Property. The Purchasers will acquire their Interests in the Trust subject to the 
Trust Agreement, and will thereupon become Beneficial Owners of the Trust.  The rights and obligations of the 
Beneficial Owners will be governed by the Trust Agreement. 

The following is a summary of some of the significant provisions of the Trust Agreement and of the Springing 
LLC’s Limited Liability Company Agreement.  This summary is qualified in its entirety by reference to the full text 
of such agreements.  Each prospective Purchaser should carefully review the entire Trust Agreement and Springing 
LLC Agreement before investing.  A copy of the Trust Agreement and Springing LLC Agreement are available in the 
Digital Investor Kit. 

SUMMARY OF CERTAIN PROVISIONS OF THE TRUST AGREEMENT 

Purchasers as Beneficial Owners; Trust’s Use of Proceeds 

Pursuant to this Offering, the Trust is offering Class 1 Beneficial Interests for sale to prospective Purchasers. 
As Class 1 Beneficial Interests are sold to Purchasers, up to 100% of the Contributor’s Class 2 Beneficial Interests 
will be redeemed by the Trust on a one-for-one basis until the Maximum Offering Amount has been achieved and all 
Class 1 Beneficial Interests have been sold. 

The net proceeds thereafter will be used by the Trust, in accordance with the Trust Agreement, to (subject to 
the Loan Documents) fund any reimbursements, compensation and fees owed to the Sponsor and/or its affiliates in 
connection with the Offering, including the Facilitation Fee.  With regard to the above, the “net proceeds” from the 
sale of Class 1 Beneficial Interests shall be equal to the purchase price of each Class 1 Beneficial Interest, less the 
Sales Commissions, Marketing/Due Diligence Expense Allowances, Managing Broker-Dealer Fee and Organization 
and Offering Expenses allocable to each such sale.  See “Estimated Use of Proceeds” and “Compensation and Fees.” 

Term 

In addition to the Exchange Right, the Trust will terminate upon the first to occur of (i) a sale of the Property 
or (ii) a Transfer Distribution of the Property.  The death, incapacity, dissolution, termination or bankruptcy of the 
Delaware Trustee, the Manager or any Beneficial Owner will not result in the termination or dissolution of the Trust.  

The Delaware Trustee and the Signatory Trustee 

The Delaware Trustee serves the Trust solely to fulfill the Trust’s obligation pursuant to Section 3807(a) of 
the DST Act to have at least one trustee who has its principal place of business in the State of Delaware.   

The Manager has appointed itself as the initial Signatory Trustee of the Trust.  The Signatory Trustee is 
appointed to serve with the Delaware Trustee for the limited purpose of executing any documentation that may require 
the signature of an authorized representative of the Trust.  The Manager may appoint additional Signatory Trustees 
and replace any Signatory Trustee subject to the requirements of the Loan.   

The Trustees only hold the Property in trust for the benefit of the Beneficial Owners.  The Trustees only have 
the limited powers and authority specified in the Trust Agreement.  The Signatory Trustee serves for the limited 
purpose of executing any documentation that may require the signature of an authorized representative of the Trust.  
The Delaware Trustee shall take such actions as may be directed in writing by the Manager, provided however, the 
Delaware Trustee is not permitted or required to take any action that is contrary to the Trust Agreement or applicable 
law. The Delaware Trustee has no duty to take any action except as expressly provided for in the Trust Agreement.  

The Signatory Trustee receives no compensation for its services.  The Delaware Trustee will receive 
compensation for its services under the Trust Agreement and be reimbursed for out-of-pocket expenses, fees and 
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disbursements, and fees and expenses of counsel.  The Delaware Trustee may resign at any time by giving at least 60 
days’ prior written notice to the Manager.  The Beneficial Owners will indemnify the Delaware Trustee for all actions 
it takes on behalf of the Trust except for any involving willful misconduct, bad faith, fraud or gross negligence of the 
Delaware Trustee.  The Manager may remove the Delaware Trustee at any time, but only for willful misconduct, bad 
faith, or fraud; provided that the Manager may not remove the Delaware Trustee without the consent of the Lender 
while the Loan is outstanding. 

The Manager 

NREA LS III Manager, LLC, an affiliate of the Sponsor, will serve as the Manager of the Trust.  The Manager 
of the Trust will be managed by senior members of the Sponsor’s management team, the members of whom are 
described above.  The Manager is also the Signatory Trustee (as defined herein) of the Trust.  The Manager has the 
power and authority to manage the limited investment activities and substantially all of the affairs of the Trust as 
permitted under the Trust Agreement; provided, that the Manager has no power to engage on behalf of the Trust in 
activities in which the Trust could not engage directly, and all of the Manager’s power and authority is limited to the 
extent such power and authority is materially consistent with the power and authority conferred upon the trustee in 
Revenue Ruling 2004-86.  The Manager has the primary responsibility for performing the administrative actions set 
forth in the Trust Agreement, including collecting rents and making distributions.  The Manager is authorized to 
execute and deliver, and cause the Trust to perform its obligations under transaction documents to which the Trust 
becomes a party. The Manager has the sole discretion to determine when it is appropriate to sell or otherwise transfer 
the Property. 

The Manager may resign at any time by giving at least 30 days’ prior written notice to the Delaware Trustee.  
The Trust will indemnify the Manager for all actions it takes on behalf of the Trust except for those involving fraud 
or gross negligence.  The Manager will not have any liability to any person except for any actions it may take that 
constitute fraud or gross negligence. Subject to the next sentence, the Delaware Trustee may either (1) limit the duties 
of the Manager under the Trust Agreement, or (2) remove the Manager at any time, but only for the fraud or gross 
negligence of the Manager which causes material damage to, or diminution in value of, the Property.  Prior to the 
Delaware Trustee’s removal of the Manager or limitation of the Manager’s duties, any such removal or limitation of 
duties must be first consented to by, as long as the Loan is outstanding, the Lender. 

Except as expressly provided in the Trust Agreement or other transaction documents contemplated thereby, 
the Manager does not have any duties or obligations with respect to the Trust, the Trust Agreement or other 
transactional documents contemplated therein. Notwithstanding the foregoing, following the issuance of a conversion 
notice, which will occur prior to the Initial Closing of Class 1 Beneficial Interests, the Delaware Trustee will have no 
ability to take any action that would cause the Trust to cease to qualify as an investment trust within the meaning of 
Treasury Regulations Section 301.7701-4(c).  The Manager will keep customary and appropriate books and records 
relating to the Trust and the Property. 

Power of Delaware Trustee and Manager 

The Trust Agreement expressly prohibits the Delaware Trustee and the Manager from taking a number of 
actions, including the following: (a) selling, transferring or exchanging the Property except as required or permitted 
under the Trust Agreement; (b) reinvesting any monies of the Trust, except to make permitted modifications or repairs 
to the Property or in short-term liquid assets; (c) renegotiating the terms of the Loan or entering into new financing; 
(d) renegotiating the Master Lease on the Property or entering into new leases, except in the case of the Master 
Tenant’s bankruptcy or insolvency; (e) making modifications to the Property (other than minor non-structural 
modifications) unless required by law; (f) accepting any capital from a Beneficial Owner (other than capital from a 
Purchaser that will be used to pay the fees, costs and expenses of the offer and sale of the Class 1 Beneficial Interests, 
fund initial reserves or repurchase up to 100% of the Contributor’s Class 2 Beneficial Interests and thereby reduce the 
Contributor’s ownership interest, as discussed above); or (g) taking any other action that in the reasoned opinion of 
Tax Counsel to the Trust should cause the Trust to be treated as a business entity for federal income tax purposes if 
the effect would be that such action or actions would constitute a power under the Trust Agreement to “vary the 
investment of the certificate holders” under applicable tax law. 
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As a result, the Trust may be required to effectuate a Transfer Distribution in order to take any of the above 
actions which may be necessary, in the Manager’s sole discretion, to preserve and protect the Property.  While the 
Property will remain subject to the Loan after any such Transfer Distribution, the Beneficial Owners will no longer 
be considered to own, for federal income tax purposes, a direct ownership interest in the Property.  Instead, the 
Beneficial Owners will become members in the Springing LLC, which will then own the Property. The Manager (or 
an affiliate of the Manager), will be the manager of the Springing LLC.  See “Summary of Certain Provisions of the 
“Springing LLC” Limited Liability Company Agreement.” 

Transfer Rights; Right of First Offer; Right of First Refusal 

The Beneficial Owners’ right to transfer or assign their Interests is subject to Section 6.4 of the Trust 
Agreement.  If a Beneficial Owner intends to sell its Beneficial Interests in a transfer other than a Permitted Transfer 
(as defined in the Trust Agreement), then such Beneficial Owner (the “Offeror”) shall first offer to sell its Beneficial 
Interests in accordance with the following:  

 The Offeror shall first deliver written notice to the Manager of the intention to sell any or all of its Beneficial 
Interests (the “Initial ROFO Offer”), which shall specify the amount of Beneficial Interests the Offeror 
wishes to sell (the “Offered ROFO Interests”), the price (on a gross basis) at which the Offeror is willing 
to sell the Offered ROFO Interests, and any other material terms or conditions proposed.  

 After receipt of the Initial ROFO Offer, the Offeror and the Manager shall have 10 business days to negotiate 
exclusively, in good faith, mutually agreeable terms and conditions for the sale of the Offered ROFO 
Interests. No later than the end of such 10 business day period, the Manager shall deliver a proposal to the 
Offeror (the “Manager ROFO Proposal”), which shall specify: (i) the Manager’s proposed purchase price 
(on a gross basis) for the Offered ROFO Interests, (ii) a proposed date for the closing of the purchase and 
sale of the Offered ROFO Interests, and (iii) all other material terms and conditions of the proposal to 
purchase the Offered ROFO Interests. The Manager shall have the right to assign the right to purchase the 
Offered ROFO Interests to its affiliates, successors, or assigns.  

 The Offeror shall have the right to sell all, but not less than all, of the Offered ROFO Interests on the terms 
and subject to the conditions set forth in the Manager ROFO Proposal. The Offeror may exercise such right 
only by delivering, to the Manager (or its affiliates, successors, or assigns), within five business days 
following its receipt of the Manager ROFO Proposal, a written notice electing to sell the Offered ROFO 
Interests upon the terms and conditions set forth in the Manager ROFO Proposal (the “Offeror Election”). 
If the Offeror fails to provide the Offeror Election, then the Offeror shall be deemed to have declined to sell 
any of the Offered ROFO Interests on the terms contained in the Manager ROFO Proposal and the Manager 
shall be under no obligation to purchase any of the Offered ROFO Interests. If the Offeror does provide the 
Offeror Election, then (i) the Offeror shall be required to sell to the Manager (or its affiliates, successors, or 
assigns) the Offered ROFO Interests in accordance with the terms of the Manager ROFO Proposal, and (ii) 
the Manager (or its affiliates, successors, or assigns) shall be obligated to purchase the Offered ROFO 
Interests in accordance with the Manager ROFO Proposal.  

 If the Offeror does not provide the Offeror Election, but the Offeror desires to continue with the sale of the 
Offered ROFO Interests, then the Offeror shall (within 10 business days of the Offeror’s deadline to respond 
to the Manager ROFO Proposal) provide the Manager with a term sheet specifying its intended proposed sale 
price for the Offered ROFO Interests, a proposed date for the closing of the sale of the Offered ROFO 
Interests, and other material terms and conditions of the proposal to sell the Offered ROFO Interests (the 
“Offeror Term Sheet”). The economics and terms and conditions of the Offeror Term Sheet shall not be 
more favorable to the buyer of the Offered ROFO Interests than those specified in the Manager ROFO 
Proposal.  

 The Manager will, within 10 days after the Manager’s receipt of the Offeror Term Sheet, provide a copy of 
the Offeror Term Sheet to each of the Beneficial Owners (the “ROFO Offerees”) listed in the Ownership 
Records (as defined in the Trust Agreement), indicating the date on which the Manager received such Offeror 
Term Sheet. The ROFO Offerees shall have the right, but not the obligation, within 30 days after the 
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Manager’s receipt of the Offeror Term Sheet, to elect to purchase all, but not less than all, of the Offered 
ROFO Interests for the price and upon the terms and conditions as are contained in the Offeror Term Sheet 
by providing a notice of such election to the Offeror and the Manager. If more than one ROFO Offeree elects 
to purchase the Offered ROFO Interest, then the Offered ROFO Interests will be sold to the participating 
ROFO Offerees on a pro rata basis according to their respective Percentage Shares (as defined in the Trust 
Agreement). If none of the ROFO Offerees elects to purchase all of the Offered ROFO Interests, then the 
Manager or its designee may, but is not obligated to, within 10 days of the deadline for the ROFO Offerees 
to respond, give written notice to Offeror of Manager’s, or its designee’s, election to purchase the Offered 
ROFO Interests in accordance with the terms and conditions of the Offeror Term Sheet and, if it does not 
make such election, the Offeror shall then be free to sell the Offered ROFO Interests to any one or more bona 
fide third-party purchasers and such sale of the Offered ROFO Interests shall not be subject to the right of 
first refusal discussed below.   

In addition, except in certain limited circumstances, any selling Beneficial Owner must allow the Manager 
and the other Beneficial Owners the right of first refusal to purchase the Interest it is seeking to sell.  Upon receipt by 
a selling Beneficial Owner (a “Selling Beneficial Owner”) of a third-party offer to purchase the Interest held by the 
Selling Beneficial Owner (the “Offered Interest”) or any right to control the Selling Beneficial Owner which such 
Selling Beneficial Owner desires to accept, the Selling Beneficial Owner must provide the Manager notice and a copy 
of the third-party offer (the “ROFR Notice”).  The Manager will then provide a copy of the ROFR Notice to each of 
the other Beneficial Owners listed in the Trust ownership records (the “Non-Selling Beneficial Owners”) within 10 
days after the Manager’s receipt of the ROFR Notice.  The Non-Selling Beneficial Owners will have the right, but not 
the obligation, within 30 days of the Manager’s receipt of the ROFR Notice, to elect to purchase the Offered Interest 
for the price and upon the terms and conditions contained in the third-party offer, reduced by any broker’s fees or 
commissions payable in connection with a sale pursuant to the third-party offer.  The Offered Interest will be sold to 
participating Non-Selling Beneficial Owners on a pro rata basis according to their ownership interest.  If no Non-
Selling Beneficial Owners elect to participate, then the Manager or its designee will have a further 10 business days 
to elect to purchase the Offered Interest, and if it does not, the Selling Beneficial Owner may sell pursuant to the third-
party offer.  If the person who made the third-party offer does not purchase the Offered Interest, then the Offered 
Interest may not be sold unless and until the Non-Selling Beneficial Owners have been given a new opportunity to 
accept any new or revised third-party offer (in accordance with the procedure described above).  Any sale or 
conveyance of an Offered Interest that fails to comply with these provisions will be null, void and ineffectual, and will 
not bind the Trust or any other Beneficial Owners with respect to a purported transferee. Further, in connection with 
any transfer that violates the right of first refusal, the Trust may enforce the right of first refusal by injunction, specific 
performance or other equitable relief, and both the Selling Beneficial Owner and the purported transferee will be 
jointly and severally responsible to reimburse the Trust, the Manager and the Delaware Trustee for all of their attorney 
fees and other costs and expenses incurred in connection with enforcing the right of first refusal or any such remedial 
action or legal proceeding. 

Any transferee shall take such Interest subject to the Trust Agreement, and will become a Beneficial Owner 
only upon written acceptance and adoption of the Trust Agreement.  Each Beneficial Owner will be responsible for 
compliance with applicable securities laws with respect to any sale of his or her Interest. 

Waivers 

Except as expressly provided in the Trust Agreement, no Beneficial Owner (i) has an interest in the Property 
or (ii) shall have any right to demand and receive from the Trust an in-kind distribution of the Property or any portion 
thereof.  Each Beneficial Owner expressly waives any right, if any exists, under the DST Act to seek a judicial 
dissolution of the Trust, to terminate the Trust or, to the fullest extent permit by law, to partition the Property.  In 
addition, each Beneficial Owner expressly waives any right, to the fullest extent permitted by law, to file a petition in 
bankruptcy on behalf of the Trust or take any action that consents to, aides, supports, solicits or otherwise cooperates 
in the filing of an involuntary bankruptcy proceeding involving the Trust. 

Distributions 

The Manager will distribute all available cash to the Beneficial Owners on a monthly basis, after paying or 
reimbursing the Manager for any reasonable fees or expenses paid by the Manager on behalf of the Trust and reserving 
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and retaining such additional amounts as the Manager determines are necessary to pay anticipated ordinary current 
and future Trust expenses.  The Trust’s reserves, to the extent they are controlled by the Trust, shall be invested by 
the Manager only in short-term obligations of (or guaranteed by) the United States, or any agency or instrumentality 
thereof and in certificates of deposit or interest-bearing bank accounts of banks or trust companies. The Manager will 
furnish reports annually to the Beneficial Owners as to the receipts, expenses and reserves of the Trust.  

Termination of the Trust to Protect the Property; Transfer Distribution 

Subject to the terms and conditions of the Loan Documents, if the Manager determines that (a) the Master 
Tenant is insolvent or has failed to timely pay the full rent due under the Lease after the expiration of any applicable 
notice and cure provisions in the Master Lease (not including any permitted deferral of rent due pursuant to Section 
4.2 of the Master Lease), (b) the Trust Estate is in jeopardy of being lost due to a default or imminent default on the 
Loan, and in either case the Manager is prohibited from acting pursuant to Section 3.3 of the Trust Agreement, (c) the 
Master Tenant files for bankruptcy, seeks appointment of a receiver, makes an assignment for the benefit of its 
creditors or there occurs any similar event, (d) the Loan will commence hyper-amortization within ninety (90) days 
under which all cash flow from the Property would need to be utilized to pay down the principal and interest on the 
Loan, (e) the Trust is otherwise terminated in violation of Section 3.3 of the Trust Agreement, (f) the Manager needs 
to take, but is precluded from taking, one of the actions enumerated in Section 3.3 of the Trust Agreement and the 
Manager determines in writing that dissolution of the Trust is necessary and appropriate to preserve and protect the 
Trust Estate for the benefit of the Beneficial Owners, or (g) the Trust is otherwise terminated or dissolved without the 
consent of Lender, then, in any such case, the Manager shall transfer title to the assets comprising the Trust Estate to 
the Springing LLC, a newly-formed Delaware limited liability company that has a Limited Liability Company 
Agreement substantially similar to the form thereof attached to the Trust Agreement (which is available to Beneficial 
Owners in the Digital Investor Kit). As part of the Transfer Distribution, the Manager shall cause the membership 
interests in the Springing LLC to be distributed to all Beneficial Owners of the Trust in proportion to their ownership 
interests immediately prior to the dissolution of the Trust, in complete satisfaction of their Interests and their beneficial 
ownership certificates, in order to consummate the dissolution of the Trust.  If a determination has been made to make 
a Transfer Distribution, the Manager may, in its discretion and upon advice of counsel, utilize such other form of 
transaction (including, without limitation, a conversion of the Trust into a limited liability company if then permitted 
by applicable law) to accomplish the transaction contemplated by the Manager pursuant to the Transfer Distribution 
(which other form of transaction shall only require the approval of the Manager and shall not require the approval of 
any Beneficial Owners or the Delaware Trustee), provided that such alternative form of transaction is entered into to 
preserve and protect the Trust Estate for the benefit of the Beneficial Owners and is otherwise in compliance with the 
DST Act.  See below “Summary of Certain Provisions of “Springing LLC” Limited Liability Company Agreement.” 

Sale of the Property 

Pursuant to Section 3806(b)(3) of the DST Act, in addition to the Exchange Right, the Manager shall sell the 
Trust Estate upon its determination (in its sole discretion) that a sale of the Trust Estate is appropriate.  However, 
absent unusual circumstances, it is anticipated that the Trust will hold the Trust Estate for at least two years.  Any such 
sale of the Trust Estate shall occur as soon as practicable after the Manager has determined that the sale of the Trust 
Estate is appropriate and in such manner as the Manager determines to be in the best interests of the Trust.  Further, 
the Beneficial Owners will agree to reimburse the Manager for reasonable and customary expenses incurred with 
respect to the foregoing pursuant to the Trust Agreement. The Manager shall be responsible for (i) determining the 
fair market value of the Property, (ii) providing notice to the Delaware Trustee of the sale of the Trust Estate and (iii) 
conducting the sale of the Trust Estate on behalf of the Trust upon commercially reasonable terms and executing such 
documents and instruments required to be executed by the Trust to affect such sale (Manager shall also provide to the 
Delaware Trustee in execution form any documents and instruments required to be executed by the Delaware Trustee 
to affect such sale).  The Manager (and the Trustee, if necessary) shall take all reasonable action that would seek to 
enable the sale to qualify, with respect to each Beneficial Owner, as a like-kind exchange within the meaning of Code 
Section 1031.  After paying all amounts due to the Delaware Trustee and the Lender, if any, the Manager shall 
distribute the balance of the proceeds (net of any closing costs payable by the Trust including any fee due to the 
Manager) to the Beneficial Owners.  Additionally, in connection with the Exchange Right, the Exchange Entity may 
require that the Beneficial Owners exchange their Interests for Exchange Entity Units or cash after all Beneficial 
Owners have held their Interests for at least one year. 
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Exchange Right 

The Exchange Entity has the right, but not the obligation, to require that each Purchaser exchange its Interests 
for Exchange Entity Units in the Exchange Entity in a transaction intended to qualify as a tax-deferred exchange under 
Code Sections 721 or 351.  See “Risk Factors.”  The Exchange Entity will exercise this right, if at all, only after the 
Purchasers have held their Interests for one year.  Each Purchaser will receive an amount of Exchange Entity Units 
with an aggregate value equal to the then fair market value of such Beneficial Owner’s Interests as of the date the 
Exchange Right is exercised.  In order to exercise the Exchange Right, the Exchange Entity will provide each 
Purchaser with a Notice of Exchange, the form of which is attached as an exhibit to the Trust Agreement.  For 90 days 
following the Exchange Entity’s delivery of the Notice of Exchange, neither the Manager, the Trust, the Beneficial 
Owners, the Exchange Entity, nor any of their respective directors, officers, employees, agents or affiliates shall, 
directly or indirectly: (a) solicit, initiate, or encourage the submission of any proposal or offer from any person relating 
to, or enter into or consummate any transaction relating to, the acquisition of any of the interests in the Trust or the 
Trust Estate, or (b) participate in any discussions or negotiations regarding, furnish any information with respect to, 
assist or participate in, or facilitate in any other manner relating to the acquisition of any of the interests in the Trust 
or the Trust Estate.   

Should any Beneficial Owner not wish to exchange its Interests for Exchange Entity Units, such Beneficial 
Owner (“Dissenting Beneficial Owner”) may elect to have the Exchange Entity acquire the Beneficial Owner’s 
Interests for cash rather than exchange such interest for Exchange Entity Units.  The purchase price for a Dissenting 
Beneficial Owner’s Interests (“Cash Amount”) will be the then fair market value of the Dissenting Beneficial 
Owner’s Interests as of the date the Exchange Right is exercised.  If a Dissenting Beneficial Owner elects to exercise 
its right to have the Exchange Entity purchase its Interests, it is required to notify the Exchange Entity in writing 
within 30 days after the date on which the Manager mails the Notice of Exchange to the Beneficial Owner (the 
“Dissenting Notice”).  If any such Beneficial Owner does not provide a Dissenting Notice to the Exchange Entity 
within 30 days after the mailing date of the Notice of Exchange, such Beneficial Owner will be deemed to have agreed 
to the exercise of the Exchange Right by the Exchange Entity for cash.    

The fair market value of a Beneficial Owner’s Interests will be determined by multiplying: (i) the percentage 
of Interests owned by the Beneficial Owner by (ii) the value of the Property, as determined by an independent appraisal 
firm selected by the Manager in its sole discretion.  Such appraisal shall have been completed within one year of the 
date the Exchange Right is exercised.  No discounts for lack of liquidity or minority interests shall be considered in 
determining the value of the Interests. 

Each Beneficial Owner will be required to execute such documents and provide such signatures as the 
Manager or Exchange Entity may reasonably require in connection with the exercise of the Exchange Right or the 
cash purchase described above and may be required, on a pro rata basis, to reimburse the Manager or the Exchange 
Entity for reasonable and customary expenses (including Property-related expenses) incurred with respect to the 
applicable transaction.  If a Beneficial Owner fails to respond or fails to execute such documents and provide such 
signatures as the Manager or Exchange Entity may reasonably require in connection with the exercise of the Exchange 
Right, such Beneficial Owner will not be admitted as a limited partner, member, or shareholder of the Exchange Entity 
and its Interests will be acquired for cash.  For a Beneficial Owner who will be contributing its Interests to the 
Exchange Entity for interests for Exchange Entity Units (a “Contributing Beneficial Owner”), the Exchange Entity 
may, but is under no obligation to, provide a tax protection agreement (a “Tax Protection Agreement”) in which the 
Exchange Entity: (i) will agree not to directly or indirectly sell, exchange, transfer, or otherwise dispose of the Property 
or any interest therein (without regard to whether such disposition is voluntary or involuntary) in a transaction within 
two years of the date of the Exchange Right that would cause a Contributing Beneficial Owner to recognize any gain 
under Code Section 704(c) (any such transaction, a “Triggering Event”), and (ii) will agree to pay a Contributing 
Beneficial Owner’s damages equal to the aggregate federal, state and local income taxes incurred by such Contributing 
Beneficial Owner in connection with a Triggering Event.  For the avoidance of doubt, the Exchange Entity is under 
no obligation to provide a Tax Protection Agreement and the decision to provide a Tax Protection Agreement and/or 
to effectuate a Tax Protection Agreement shall be in the sole and absolute discretion of the Exchange Entity.  A 
Contributing Beneficial Owner will also acknowledge and agree that the Manager, Exchange Entity, the dealer 
manager, such Contributing Beneficial Owner’s broker-dealer, and/or such Contributing Beneficial Owner’s 
registered investment advisor may charge reasonable fees for its services with respect to facilitating the Exchange 
Right (which fees shall not exceed 4.0% of such Contributing Beneficial Owner’s investment in the Trust).  Upon 
receipt of any and all documents and signatures required by the Manager or Exchange Entity (the first date upon which 
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all such materials have been received, the “Receipt Date”), the Manager will distribute (i) to any Beneficial Owner 
that is not a Dissenting Beneficial Owner, the Exchange Entity Units within 60 business days of the Receipt Date and 
(ii) to any Dissenting Beneficial Owner the Cash Amount within 180 days of the Receipt Date. 

Periodic Purchase Offer 

Following the second anniversary of the Acquisition Closing, the Sponsor or its affiliates may, but have no 
obligation to, extend a Periodic Purchase Offer to a Beneficial Owner to purchase all or a portion of a Beneficial 
Owner’s Interests.  The Sponsor or one of its affiliates intends to periodically evaluate and determine whether to 
extend a Periodic Purchase Offer to a particular Beneficial Owner and has the sole and absolute discretion to do so.  
If the Sponsor or its affiliates chooses to make a Periodic Purchase Offer, the Sponsor or its affiliates will be 
responsible for providing the Beneficial Owner with notice and the terms of such Periodic Purchase Offer.  The terms 
upon which such Periodic Purchase Offer is to be effectuated, including the offering price, are within the sole and 
absolute discretion of the Sponsor or its affiliates, as applicable.   

Restriction of Certain Rights 

Beneficiaries of a DST have rights to certain information from the Trust under the DST Act.  In prior 
investment programs of the Sponsor, including prior DST programs, small minority investors have attempted to use 
certain of these statutory information rights to seek to ‘greenmail’ the Trust and to otherwise adversely affect the 
interests of legitimate investors in the investment program.  Therefore, the Sponsor has determined it to be in the best 
interest of the program to eliminate the statutory information rights in favor of the following: 

 The Manager will furnish annual reports to Beneficial Owners regarding rent received from the 
Master Tenant, Trust expenses, the amount of Trust reserves and the amount of distributions made 
by the Trust to Beneficial Owners;  

 Beneficial Owners may, on written demand to the Manager, receive once a quarter a copy of the 
Trust Agreement (with all Beneficial Owner identifying information redacted) and a copy of the 
Certificate of Trust; and 

 Beneficial Owners have no further informational rights, including no right to receive any list of the 
other Beneficial Owners or any of their contact information.  

In addition, the Trust Agreement eliminates certain liabilities and duties of the Manager otherwise obtaining 
under applicable law, and limits such liabilities and duties to those expressly set forth in the Trust Agreement; 
provided, however, that no provision in the Trust Agreement is intended to or shall operate to eliminate the implied 
covenant of good faith and fair dealing. 

Tax Status of the Trust 

The Trust Agreement provides that the Trust is intended to qualify as an “investment trust” and a “grantor 
trust” for federal income tax purposes, and not as a partnership or other business entity.  Thus, although the Trust is 
respected as a separate entity for state law purposes, each Purchaser should be treated as owning a direct interest in 
the Property for purposes of Code Section 1031.  See “Federal Income Tax Consequences.”  Each Purchaser will be 
required to report his, her or its Interests in the Trust in a manner that is consistent with the foregoing. 
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Summary of Certain Provisions of 
“Springing LLC” Limited Liability Company Agreement 

The following is a summary of some of the more significant provisions of the Limited Liability Company 
Agreement of the Springing LLC (the “Springing LLC Agreement”) to be entered into upon a Transfer Distribution.  
A form of the Springing LLC Agreement is attached to the Trust Agreement (which is available to Beneficial Owners 
in the Digital Investor Kit) and should be referred to for a complete statement of the rights and obligations of its 
members.  The following is merely a summary of the terms of the Springing LLC Agreement and is qualified in its 
entirety by the full text thereof.  Prospective Purchasers should carefully review the Springing LLC Agreement before 
subscribing for Interests. 

Management. The Manager or its affiliate will become the manager of the Springing LLC upon a Transfer 
Distribution.  The manager of the Springing LLC will have exclusive discretion in the management and control of the 
business and affairs of the Springing LLC.  The Springing LLC Agreement will grant to the manager broad authority 
in the exercise of the management and control of the Springing LLC.  The manager of the Springing LLC will have 
complete power to do all things necessary or incident to the management and conduct of the Springing LLC’s business. 

Rights of the Members of the Springing LLC.  The Beneficial Owners will become members in the 
Springing LLC.  The members of the Springing LLC will not have the right to take part in the management or control 
of the business or affairs of the Springing LLC, to transact any business for the Springing LLC, or to sign for or bind 
the Springing LLC.  The members, however, will have the right to receive information required for federal income 
tax reporting and certain other financial information and to inspect certain records of the Springing LLC. Upon the 
requisite vote of the members, the members will have the right to: (i) amend the Springing LLC Agreement, subject 
to certain limitations specified in the Springing LLC Agreement, with the consent of the manager, (ii) remove the 
manager for cause (as defined in the Springing LLC Agreement), (iii) elect a successor manager, with the consent of 
the manager, (iv) elect a successor partnership representative, with the consent of the manager, and (v) elect to continue 
the Springing LLC after a dissolution event, with the consent of the manager. The exercise of the foregoing specific 
rights will require the affirmative vote of the owners of record of more than 50% of the membership interests held by 
members in each case. 

Limited Liability.  Except as described below, no member or manager will be liable for the Springing LLC’s 
debts or other obligations, except to the extent of such member or manager’s share of undistributed profits, if any, and 
the amount of any distributions made to such member or manager by the Springing LLC constituting a return of such 
member or manager’s capital contribution, unless such member or manager takes part in the control of the Springing 
LLC’s business, which is not permitted under the Springing LLC Agreement.  

Transfer of Membership Interests.  No transfer of a membership interest in the Springing LLC may be 
made unless the manager of the Springing LLC, in its sole discretion, has consented to such transfer. In addition, no 
transfer may be made if the effect of such transfer would be for the Springing LLC to be classified as a publicly traded 
limited partnership for federal income tax purposes.  Further, no assignment of any membership interest may be made 
if the membership interests to be assigned, when added to the total of all other membership interests assigned within 
the 13 immediately preceding months, would, in the opinion of counsel for the Springing LLC, result in the termination 
of the Springing LLC under the Code. The manager may require an opinion of counsel that is acceptable to the manager 
that such transfer will not violate any federal or state securities laws or any provisions of any underlying loan 
agreements.  Moreover, any transfer of a membership interest shall be subject to a right of first offer and a right of 
first refusal, similar to that which is applicable under the Trust Agreement with respect to transfers of Interests, 
discussed above.  A person to whom a transfer is to be made will not become a substituted member in the Springing 
LLC unless (i) the manager, in its sole discretion, has consented to such substitution, (ii) the person to whom the 
transfer is to be made has assumed any and all of the obligations under the Springing LLC Agreement with respect to 
the membership interests to which the transfer relates, (iii) all reasonable expenses required in connection with the 
transfer have been paid by or for the account of the person to whom the transfer is to be made, and (iv) all agreements, 
certificates or amended certificates and all other documents have been executed and filed and all other acts have been 
performed which the manager deems necessary to make the person to whom the transfer is to be made a substituted 
member in the Springing LLC and to preserve the Springing LLC’s status. 
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Additional Voluntary Capital Contributions.  The manager may request at any time that the members 
make additional capital contributions to the Springing LLC on a pro rata basis in proportion to each member’s 
membership interest.  The members are not required to comply with any such request.  The manager shall adjust the 
members’ capital contributions and membership interests to equitably reflect any additional capital contributions made 
by members. 

Termination and Winding Up.  The Springing LLC will be dissolved upon the occurrence of any of the 
following events: 

(i) The manager of the Springing LLC determines to terminate the Springing LLC;  
(ii) The sale, exchange or other disposition of the Property; 
(iii) The occurrence of any event of dissolution in the Springing LLC’s Certificate of Formation; or 
(iv) The death, insanity, withdrawal, retirement, resignation, expulsion, insolvency or dissolution of 

the manager unless members holding more than 50% of the membership units of the Springing 
LLC consent to continue the business of the Springing LLC. 

However, for so long as the Springing LLC’s obligations under the Loan Documents remain outstanding, 
the Springing LLC may not be terminated without the prior written consent of the Lender. 

The bankruptcy, death, dissolution, liquidation, termination or adjudication of incompetency of a member 
will not cause the termination or dissolution of the Springing LLC and the business of the Springing LLC will continue. 

In the event of the Springing LLC’s dissolution, (a) the Springing LLC’s affairs will be terminated and wound 
up, (b) an accounting will be made, (c) the Springing LLC’s liabilities will be paid or adequately provided for, (d) a 
reserve will be established to satisfy any legal requirements, and (e) the Springing LLC’s remaining assets will be 
distributed to the members as provided for in proportion to their membership interests. 

Meetings and Voting.  A meeting of the members may be called at any time by the manager.  The manager 
will call for a meeting following receipt of a written request of members holding more than 10% of the membership 
units of the Springing LLC.  At a meeting of the members, the presence of members holding more than 50% of the 
membership interests, in person or by proxy, will constitute a quorum.  A member may vote either in person or by 
written proxy signed by the member or by his, her or its duly authorized attorney-in-fact.  Certain matters that require 
the action and implementation of the manager require the majority approval of the members.   

However, notwithstanding these provisions, as long as the Loan is outstanding, the members will be 
conclusively deemed to have elected to continue the existence of the Springing LLC. 

Removal or Withdrawal of Manager and Election of Successor Manager.  The manager of the Springing 
LLC can be removed and its successor chosen by members holding, in aggregate, more than 50% of the membership 
interests.  However, at any time the Loan is outstanding, consent of the Lender shall also be required for removal of 
the manager and appointment of a successor manager. 

Fees and Compensation to the Manager and its Affiliates.  The manager of the Springing LLC, its 
affiliates, and affiliates of officers of the manager shall be entitled to receive an administrative fee and additional 
compensation for any additional services performed on behalf of the Springing LLC equal to the then-prevailing 
market rates for similar services performed in the area where the Property is located.  In addition, the manager shall 
receive a refinancing fee equal to 1.0% of the gross proceeds from any refinancing of the Property and a disposition 
fee equal to 3.0% of the gross price of the Property upon its sale, exchange or other disposition (and any sales 
commissions or mortgage brokerage fees due to outside brokers shall not be paid from these fees).  

Books and Records.  The Springing LLC Agreement will require the manager to distribute to each member, 
promptly following the close of the Springing LLC’s fiscal year on December 31, annual information necessary for 
tax purposes. 
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Indemnification.  Subject to certain conditions, the Springing LLC will indemnify the manager against 
certain claims or lawsuits arising out of the Springing LLC’s activities or operations. 

Power of Attorney. The manager of the Springing LLC will not be liable to any member of the Springing 
LLC or to the Springing LLC for honest mistakes of judgment, or for action or inaction, taken reasonably and in good 
faith for a purpose that was reasonably believed to be in the best interests of the Springing LLC, or for losses due to 
such mistakes, action or inaction, or for the negligence, dishonesty or bad faith of any employee, broker or other agent 
of the Springing LLC.  However, this provision will not relieve the manager from liability attributable to gross 
negligence, willful misconduct or intentional wrongdoing or to the extent (but only to the extent) that such liability 
may not be waived, modified or limited under applicable law. 

Restriction of Information Rights.  The rights of members of the Springing LLC to information may be 
restricted similarly to how the rights of Beneficial Owners have been restricted as summarized above. 
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SUMMARY OF THE PURCHASE AGREEMENT 

General 

Each prospective Purchaser must execute a Purchase Agreement.  Prospective Purchasers should review the 
entire Purchase Agreement with their own independent legal counsel before submitting an offer to buy an Interest. 
The following is merely a summary of some of the significant provisions of the Purchase Agreement, and is qualified 
in its entirety by the full text thereof, a copy of which is attached to this Memorandum as Exhibit A. 

Submission of Offer to Purchase 

A summary of the procedures for the offer and purchase of an Interest is set forth under “Method of 
Purchase.” 

Closing 

Prior to closing, each prospective Purchaser is required to deliver to the Trust (i) the Purchase Agreement, 
(ii) an executed signature page or joinder to the Trust Agreement, and (iii) such other documents as may reasonably 
be requested by the Trust and the Escrow Agent.  At the closing of its purchase of an Interest, each Purchaser will 
receive an Interest in the Trust. 

Limited Representations 

The Trust provides limited representations or warranties in the Purchase Agreement, including with respect 
to the ownership and condition of the Property.  Consequently, each Purchaser must rely on his, her or its own 
investigations and analysis of the Property and is encouraged to seek the advice of his, her or its own independent 
legal counsel, accountants, and real estate advisors.  Each prospective Purchaser will be required to acknowledge that 
the Trust, the Sponsor, and their affiliates (including the Managing Broker-Dealer) make no representation or warranty 
of any kind regarding the suitability of an investment in the Interests by a prospective Purchaser.  Further, each 
prospective Purchaser acknowledges and agrees that it has not relied upon any investment advice or recommendation 
of the Trust, the Sponsor, or any of their affiliates (including the Managing Broker-Dealer) as a basis for the decision 
to invest in the Interests.   

Indemnity 

The Purchase Agreement contains an indemnity provision whereby each Purchaser will be required to 
indemnify, defend and hold the Trust, the Sponsor and their affiliates harmless from any and all damages, losses, 
liabilities, costs and expenses (including reasonable attorneys’ fees and costs) that they may incur by reason of the 
untruth or inaccuracy of any of the representations, warranties, covenants or agreements contained in the Purchase 
Agreement or in any other document the Purchaser has furnished to them. 

No Tax Advice 

Purchasers also will acquire their Interests without any representations from the Trust, the Sponsor, the 
Contributor or the Manager regarding tax implications of the transaction.  The Trust received an opinion of Tax 
Counsel on which each Purchaser may rely, but only concerning the matters specifically addressed therein. 
Notwithstanding the preceding sentence, the opinion of Tax Counsel is not intended or written to be used, and it cannot 
be used, by any Purchaser for the purpose of avoiding penalties that may be imposed under the Code.  The Tax Opinion 
was written to support the promotion or marketing of a particular transaction, and each Purchaser should seek advice 
based on the Purchaser’s particular circumstances from an independent tax advisor.  A copy of the Tax Opinion is 
attached to this Memorandum as Exhibit B. 

Each Purchaser should consult his own independent legal counsel and other tax advisors regarding the tax 
implications of an investment in an Interest, including whether or not such investment will qualify for deferral of gain 
under Code Section 1031, if so contemplated. See “Federal Income Tax Consequences.” 
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Bad Actor Addendum 

Purchasers who subscribe for a 20% or more beneficial interest in the Trust, as determined in accordance 
with the Trust Agreement as of the date of the Purchaser’s subscription, shall be required to complete a “bad actor 
addendum” in the form attached to the Purchase Agreement (the “Bad Actor Addendum”).  Purchasers acquiring a 
20% or more beneficial interest in the Trust (“20% Investors,” and each a “20% Investor”) shall be further required 
to complete and deliver to the Manager, concurrently with the execution and delivery of the Bad Actor Addendum, an 
irrevocable proxy granting the Manager the right to vote any and all Interests held by such 20% Investor (the “Bad 
Actor Proxy”) upon the effectiveness of the Bad Actor Proxy.  A Bad Actor Proxy shall become effective at such 
time as a 20% Investor becomes subject to a “disqualification event” as described in Rule 506(d) of Regulation D. 
Once effective, a Bad Actor Proxy shall remain in effect until the date upon which the applicable 20% Investor is no 
longer subject to any disqualification event. 

Dispute Resolution 

Each Purchaser agrees that any dispute arising out of the Purchase Agreement must be brought in a court of 
competent jurisdiction located in Dallas, Texas, and voluntarily waives any right he, she or it may have to a jury trial 
in such proceeding.  If any legal action or other proceeding is brought by a Beneficial Owner for the enforcement of 
the Offering Documents, or because of an alleged dispute, breach, default or misrepresentation in connection with any 
provisions of the Offering Documents, the successful or prevailing party or parties shall be entitled to recover from 
the non-prevailing party, attorneys’ fees, court costs, and all costs and expenses incurred in that action or proceeding 
in addition to any or all other relief awarded in such legal action or proceeding. 
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SUMMARY OF THE ASSET MANAGEMENT AGREEMENT 

The Asset Manager and the Trust entered into the Asset Management Agreement with respect to the Property.  
The Asset Management Agreement will govern the rights and obligations regarding the management services provided 
with respect to the Property. 

The following is a summary of some of the significant provisions of the Asset Management Agreement. This 
summary is qualified in its entirety by reference to the full text of the agreement.  A copy of the Asset Management 
Agreement is available to Beneficial Owners in the Digital Investor Kit.   

Term The Asset Management Agreement commenced on the date of the Acquisition 
Closing and shall continue until termination by one of the parties.  

Rights and Duties of the 
Asset Manager In general, the Asset Manager will provide management services to the Trust with 

respect to the Property, will arrange for financing of the Property, and implement 
all decisions and policies of the Trust.  

Compensation As compensation for its services, the Asset Manager will receive the Asset 
Management Fee of: (a) 0.2% in the first year of the Asset Management 
Agreement, (b) 0.3% in the second year of the Asset Management Agreement, (c) 
0.1% in the third to seventh year of the Asset Management Agreement, (d) 0.0% 
in the eighth to tenth year of the Asset Management Agreement, and (e) 0.1% in 
the eleventh to thirteenth year of the Asset Management Agreement, of the 
purchase price under the MIPA equal to $57,750,000 paid ratably, monthly in 
arrears 

 The Asset Manager may, at its sole discretion, defer a portion or all of the Asset 
Management Fee.  The Asset Management Fee will be paid on a pro rata basis, 
monthly in arrears, and if the Asset Management Agreement terminates during 
any calendar year, shall be pro-rated for any such partial year.  In addition, the 
Asset Manager will be reimbursed for its reasonable expenses.  The Asset 
Management Fees payable to the Asset Manager will be payable solely by the 
Trust out of the income it receives from the Property.  The Asset Management 
Fee is subordinate in all respects in lien and payment to the lien and payment of 
the Loan.  

 In addition, the Asset Manager will receive the Disposition Fee from the Trust 
equal to 3.0% of the gross proceeds of the sale, exchange or other disposition of 
the Property by the Trust, including, for the avoidance of doubt, pursuant to the 
exercise of the Exchange Right.  Any sales commissions due to third-party brokers 
will not be paid from this amount. 

Indemnification The Trust will hold the Asset Manager harmless from claims arising directly or 
indirectly out of any action taken by the Asset Manager within the scope of its 
authority, excluding only those liabilities, which arise as a result of the gross 
negligence or fraudulent, criminal or willful misconduct of the Asset Manager.  
This indemnity extends to and protects the agents, officers, directors, 
shareholders, affiliated companies and employees of the Asset Manager. 

 The Asset Manager agrees to indemnify the Trust and hold it harmless from all 
claims arising directly or indirectly out of any action taken by the Asset Manager 
that is not within the scope of its authority under the Asset Management 
Agreement. 
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FEDERAL INCOME TAX CONSEQUENCES 

The following discussion applies only if a Purchaser buys an Interest directly from the Trust pursuant to this 
Offering.  You should not view the following analysis as a substitute for careful tax planning, particularly since the 
income tax consequences of an investment in an Interest are uncertain and complex.  Also, the tax consequences will 
not be the same for all taxpayers.  You should be aware that the following discussion necessarily condenses or 
eliminates many details that might adversely affect you significantly and does not address the tax issues that may be 
important to you if you are subject to special tax treatment, such as a Non-U.S. Person or a tax-exempt entity.  For 
example, special rules not discussed here may apply to you if you are: a broker-dealer or a dealer in securities or 
currencies; an S corporation; a bank, thrift or other financial institution; a regulated investment company or a real 
estate investment trust; an insurance company; a tax-exempt organization; subject to any alternative minimum tax 
provisions of the Code; holding the Interests as part of a hedge, straddle, conversion, integrated, or other risk reduction 
or constructive sale transaction; a U.S. person whose “functional currency” is not the U.S. dollar; or a U.S. expatriate 
or former long-term resident.  Except where otherwise noted, this discussion addresses only federal income tax aspects 
of an investment in an Interest and does not address or discuss aspects of state and local taxation relating to such an 
investment. Each prospective Purchaser should consult his, her, or its own tax advisor about the specific tax 
consequences to him before investing. 

The following discussion of federal income tax consequences is based on laws and regulations presently in 
effect and, except where noted, does not address state, local, foreign, or other tax laws, including gift and estate tax 
laws.  You should be aware that new administrative, legislative or judicial action could significantly change the tax 
aspects associated with an Interest.  In particular, the TCJA, the CARES Act, and the IRA have revised certain 
provisions of the federal income tax law that affect the tax consequences of real estate investments. Many of these 
provisions are complex and their scope and interpretations are presently uncertain. 

Accordingly, there is uncertainty concerning certain tax aspects discussed herein, and there can be no 
assurance that the IRS may not challenge some of the deductions you may claim or positions you may take.  
Specifically, as of the date of this Memorandum, there has been limited guidance issued to address the uncertainties 
under the TCJA, the CARES Act, and the IRA.  Should the IRS challenge the tax treatment of an investment in an 
Interest, even if the challenge is unsuccessful, you could be faced with substantial legal and accounting costs in 
resisting the challenge. 

You should not buy an Interest solely for the purpose of obtaining a tax shelter for income from other sources. 
An Interest is unlikely to provide any such tax shelter. 

Before buying an Interest, you must represent and warrant that you: 

(i) have independently obtained advice from your legal counsel and/or accountant about any tax-
deferred exchange under Code Section 1031 and applicable state laws, including, without limitation, 
whether your acquisition of an Interest pursuant to this Offering will enable you to defer the 
recognition of gain on your disposition of Relinquished Property pursuant to Code Section 1031, 
and you are relying on such advice; 

(ii) understand that neither the Trust, the Sponsor, the Trustees, the Manager nor any of their affiliates 
have obtained a ruling from the IRS that an Interest will be treated as an undivided interest in real 
estate, as opposed to an interest in a partnership, a security or a certificate of trust or beneficial 
interest; 

(iii) understand that the federal income tax consequences of an investment in an Interest, especially the 
treatment of the transaction under Code Section 1031 and the related Section 1031 Exchange rules, 
are complex and vary with the facts and circumstances of each individual Purchaser,  

(iv) are a U.S. Person, and 
(v) understand that the opinion of Tax Counsel is only Tax Counsel’s view of the anticipated federal 

income tax treatment and there is no guarantee that the IRS will agree with such opinion. 

Nature of Interests 
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Classification of Trust.  The Sponsor has attempted to structure the Offering of Interests so that a Purchaser 
acquiring an Interest will be treated for Code Section 1031 purposes as acquiring an interest in real estate and not 
either an interest in a partnership, a security or a certificate of trust or beneficial interest.  If an Interest was to be 
treated as an interest in a partnership, a security or a certificate of trust or beneficial interest, then a Purchaser of an 
Interest would be unable to use its acquisition of an Interest as part of a transaction to defer gain under Code Section 
1031. 

The Trust has obtained an opinion from Tax Counsel that: (i) the Trust should be treated as an investment 
trust described in Treasury Regulations Section 301.7701-4(c) that is classified as a “trust” under Treasury Regulations 
Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” of the Trust; (iii) as “grantors,” the 
Beneficial Owners should be treated as owning an undivided fractional interest in the Property for federal income tax 
purposes; (iv) the Interests should not be treated as securities for purposes of Code Section 1031; (v) the Interests 
should not be treated as certificates of trust or beneficial interests for purposes of Code Section 1031; (vi) the Master 
Lease should be treated as a true lease and not a financing for federal income tax purposes; (vii) the Master Lease 
should be treated as a true lease and not a deemed partnership for federal income tax purposes; (viii) the discussions 
of the federal income tax consequences contained in this Memorandum are correct in all material respects; and (ix) 
certain judicially created doctrines should not apply to change the foregoing conclusions.  The issues which are the 
subject of such opinion have not been definitely resolved by statutory, administrative, or case law. 

A Purchaser who is acquiring an Interest as Replacement Property in a Section 1031 Exchange for an interest 
in real estate must be aware that in order to qualify any of his gain realized in such exchange for tax deferral under 
Code Section 1031, the Interest must be treated as an interest in real estate. 

Tax Counsel’s opinion is based upon existing cases and rulings, and in particular the analysis in Revenue 
Ruling 2004-86, 2004-2 CB 191.  Revenue Ruling 2004-86 sets forth the limited circumstances under which a DST 
may be classified as an “investment trust” for federal income tax purposes rather than as a business entity taxable as 
a corporation or partnership.  Revenue Ruling 2004-86 concludes that because the owner of an “investment trust” is 
considered to own an undivided fractional interest in the trust assets attributable to that interest for federal income tax 
purposes, the exchange of real property for an interest in an “investment trust” that holds only real property through a 
qualified intermediary is treated as an exchange of real property for an interest in real property, and not the exchange 
of real property for a certificate of trust or beneficial interest under Code Section 1031. 

Tax Counsel’s opinion that the Beneficial Owners should be treated as grantors of the Trust means that a 
Beneficial Owner is required to take into account, in computing his federal income tax liability, his proportionate 
share of all items of income, gain, loss, deduction and credit attributable to the Trust.  In addition, all property owned 
by the Trust will be deemed for federal income tax purposes to be owned by the grantors of the Trust in proportion to 
their Interests in the Trust. 

A Beneficial Owner should be treated as a grantor of the Trust because the Beneficial Owner conveyed cash 
to the Trust in exchange for an Interest. In addition, each Beneficial Owner will have a reversionary interest in the 
Trust corpus and will be automatically entitled to receive his proportionate share of the income of the Trust. Therefore, 
the Beneficial Owners should be treated, for federal income tax purposes, as if they own the Property held by the 
Trust, notwithstanding the fact that an Interest could be treated as intangible property or securities for securities law, 
state law, or local law purposes. The TCJA eliminated the specific exceptions under Code Section 1031 for securities 
and other intangible assets.  Although the specific language providing for the exceptions has been eliminated, Tax 
Counsel believes that an analysis of these terms remains relevant and concluded that the Interests should not be treated 
as securities for purposes of Code Section 1031.  However, due to the current lack of guidance regarding the scope of 
the TCJA’s amendment to Code Section 1031, it is possible that the IRS could take a contrary position on these issues. 

The Trust and the Sponsor have not received and will not request a private ruling from the IRS regarding the 
federal income tax classification of the Trust.  After examining the relevant cases, Treasury Regulations and rulings 
(and, in particular, Revenue Ruling 2004-86 and Treasury Regulations Section 301.7701-4(c)), however, Tax Counsel 
has concluded that the Trust should be treated as an “investment trust” for federal income tax purposes because the 
powers and authority granted to the Trustees, Manager, Beneficial Owners and the Trust in the Trust Agreement do 
not exceed the powers and authority of the “investment trust” described in Revenue Ruling 2004-86. Tax Counsel has 
also concluded that the Beneficial Owners should be treated as grantors of the Trust.  Tax Counsel further believes 
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that these conclusions are consistent with the underlying cases, Treasury Regulations and rulings that govern whether 
a DST is classified for federal income tax purposes as an “investment trust” or instead as a business entity taxable as 
a corporation or partnership. 

There is always a risk that the IRS may not agree with such opinion.  The opinion of Tax Counsel is predicated 
on all the facts and conditions set forth in the opinion and is not a guarantee of the current status of the law and should 
not be accepted as a guarantee that a court of law or an administrative agency will concur in the opinion.  If any of the 
facts or assumptions set forth in the opinion prove incorrect, it is possible that the tax consequences could change. 

The Trust and other related arrangements have been structured to be substantially similar to the trust and 
other related arrangements described in Revenue Ruling 2004-86.  There are several possible distinctions, however, 
including, but not limited to: (i) the ongoing role of the Manager; (ii) the potential termination of the Trust as a result 
of a Transfer Distribution; and (iii) providing the Manager with discretion to cause a sale of the Property. Tax Counsel 
has concluded that all of these provisions are consistent with the analysis in Revenue Ruling 2004-86 and the 
underlying cases and rulings, but no ruling will be obtained from the IRS in this regard. 

THE ABOVE IS A SUMMARY OF THE OPINION FROM TAX COUNSEL.  PURCHASERS 
SHOULD REVIEW THE ATTACHED OPINION IN ITS ENTIRETY. 

Potential Significant Tax Costs If Interests Were Classified as Interests in a Partnership, Securities or 
Certificates of Trust or Beneficial Interests.  If the Purchasers were to be treated for tax purposes as purchasing 
interests in a partnership, securities or certificates of trust or beneficial interests, the Purchasers would not qualify for 
deferral of gain under Code Section 1031, and each Purchaser who had relied on deferral of his gain from disposition 
of other interests in real property would immediately recognize such gain and be subject to federal income tax thereon.  
Moreover, since such determination would of necessity come after such Purchaser had purchased his, her, or its 
Interest, such Purchaser would have no cash from the disposition of his original interests in real estate with which to 
pay the tax.  Given the illiquid and long-term nature of an investment in the Interests, there would be no practical 
means of generating cash from an investment in the Interests to pay the tax.  In such a case, a Purchaser would have 
to use funds from other sources to satisfy his tax liabilities. 

Code Section 1031 Non-Recognition Treatment 

Identification.  The Treasury Regulations under Code Section 1031 require that a taxpayer identify 
Replacement Property during the period (the “Identification Period”) that begins on the date that the taxpayer 
transfers his Relinquished Property and ends at midnight on the 45th day thereafter (although if, as part of the same 
deferred exchange, the taxpayer transfers more than one Relinquished Property and the Relinquished Properties are 
transferred on different dates, then the Identification Period is determined by reference to the earliest date on which 
any of the properties are transferred). Also, any Replacement Property that is received by a taxpayer before the end of 
the Identification Period is in all events treated as identified before the end of the Identification Period. 

Taxpayers are permitted to identify three properties without regard to the fair market value of the properties 
or multiple properties with a total fair market value not in excess of 200% of the value of the Relinquished Property.  
A taxpayer also may identify any number of properties if it acquires at least 95% of the aggregate fair market value 
of all the identified properties. 

For purposes of both the 200% rule and 95% rule, “fair market value” means the fair market value of the 
applicable property without regard to any liabilities secured by the property.  Thus, a taxpayer identifying under the 
200% rule for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber such 
property(ies)) of $40 million, in which case the identification of a single Replacement Property having a $30 million 
equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) would violate 
the 200% rule. 

After consulting with Tax Counsel, the Sponsor believes that the Property should constitute a single property 
for purposes of the three property rule although since there can be no assurance that a Purchaser’s offer to acquire an 
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Interest will be accepted, a Purchaser should not identify only the Property.  In general, the identification rules of Code 
Section 1031 are strictly construed, and a Purchaser’s exchange will not qualify for deferral of gain under Code Section 
1031 if too many properties are identified or if the deadlines for identification are not met.   

Tax Counsel will not render an opinion on identification matters and prospective Purchasers should seek the 
advice of their own tax advisors prior to subscribing for the Interests or identifying the Property as Replacement 
Property for a Section 1031 Exchange. 

The identification rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not 
qualify for deferral of gain under Code Section 1031 if too many properties or properties having too much value 
(including by reason of not excluding the effect of the Loan for “fair market value” purposes) are identified, if the 
properties are not correctly identified, or if the deadlines for identification are not met.  Prospective Purchasers will 
have to rely on the 200% rule or 95% rule with respect to the Offering and should seek the advice of their tax advisors 
prior to subscribing for the Interests or making an identification. 

Other Requirements of Code Section 1031.  Code Section 1031 provides for non-recognition of gain or loss 
only if real property held for use in a trade or business or for investment is exchanged for other real property of like-
kind held for use in a trade or business or for investment.  There are numerous requirements contained in the applicable 
provisions of the Code and Treasury Regulations concerning qualification for non-recognition under Code Section 
1031.  For instance, prospective Purchasers seeking to engage in a “deferred” exchange (within the meaning of 
Treasury Regulations Section 1.1031(k)-1) must properly identify one or more potential Replacement Properties 
within the 45-day identification period and complete the exchange within the 180-day exchange period. Such 
prospective Purchasers should also consider whether their arrangement falls within the “qualified intermediary” and/or 
“qualified escrow account” safe harbors of Treasury Regulations Section 1.1031(k)-1(g). Prospective Purchasers 
wishing to engage in a “reverse” or “parking” exchange should consult Revenue Procedure 2000-37, 2002-2 C.B. 308, 
which establishes a safe harbor for such exchanges. Each prospective Purchaser will have to determine with such his, 
her, or its own tax advisors whether an exchange engaged in by the prospective Purchaser satisfies the requirements 
of Code Section 1031. 

Each Purchaser will have to determine with such Purchaser’s own tax advisors whether an exchange engaged 
in by the Purchaser satisfies the requirements of Code Section 1031. 

Receipt of Identified Property.  In addition to satisfying the identification rules, a taxpayer seeking to 
complete a Section 1031 Exchange must actually receive identified Replacement Property by no later than midnight 
on the earlier of the 180th day after the date that the taxpayer transfers the Relinquished Property or the due date 
(including extensions) for the taxpayer’s income tax return for the taxable year in which the transfer of the 
Relinquished Property occurs. 

“Real Property” for Purposes of Code Section 1031.  As discussed above, subject to certain transition 
rules, the TCJA limited Section 1031 Exchanges to only apply to “real property” effective after December 31, 2017.  
Thus, tangible personal property and intangible property (even if associated with the real property) are no longer 
eligible for Section 1031 Exchanges under the TCJA.  The TCJA, however, provided no guidance on the definition of 
“real property” for purposes of Code Section 1031.  The existing Treasury Regulations defined “real property” by 
reference to local law.  On June 12, 2020, proposed regulations were issued under Code Section 1031 and provided a 
broad definition of “real property” for purposes of Code Section 1031.  Subsequently, on November 23, 2020, the 
Treasury and the IRS released final regulations (the “Final 1031 Regulations”) defining “real property” for purposes 
of Code Section 1031.  Under the Final 1031 Regulations, property is classified as real property for purposes of Code 
Section 1031 if the property is (i) classified as real property under the law of the state or local jurisdiction in which 
the property is located (subject to certain exceptions), (ii) specifically listed as real property in the Final 1031 
Regulations, such as land, improvements to land, unsevered natural products of land, water and air space superjacent 
to land, and certain intangible interests in real property, or (iii) considered real property based on all the facts and 
circumstances under the various factors provided in the Final 1031 Regulations.  The Final 1031 Regulations have 
also provided guidance for taxpayers receiving incidental personal property or paying for incidental personal property 
with funds being held by a qualified intermediary during a Section 1031 Exchange.  Paying for or receiving personal 
property during a Section 1031 Exchange will not disqualify the entire transaction as long as the personal property is 
considered “incidental.”  Personal property will be considered “incidental” to real property acquired in a Section 1031 
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Exchange if, (i) in standard commercial transactions, the personal property is typically transferred together with the 
real property, and (ii) the aggregate fair market value of the incidental personal property transferred with the real 
property does not exceed 15% of the aggregate fair market value of the Replacement Property. Each prospective 
Purchaser will have to determine with such his, her, or its own tax advisors whether an exchange engaged in by the 
prospective Purchaser satisfies the requirements of Code Section 1031. 

Treatment as an Interest in a Partnership or Security.  Code Section 1031 excludes an interest in a 
partnership or security from the categories of property that may qualify for nonrecognition.  Thus, if the IRS were to 
classify the Interests as such for Code Section 1031 purposes, the Interests would not qualify as Replacement Property 
for a Section 1031 Exchange.  Based on an analysis of relevant authorities, however, Tax Counsel has concluded that, 
in all material respects, an Interest should not be considered an interest in a partnership or security for purposes of 
Code Section 1031. 

Changes to the Section 1031 Exchange Rules Could Have Negative Implications.  The U.S. Congress 
periodically evaluates various proposed modifications to the Section 1031 Exchange rules that could, if enacted, 
prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve tax deferral on gain in 
connection with the disposition of real property or beneficial interests in a fixed investment trust.  It is possible that 
repeal or amendment of Code Section 1031 or the Treasury Regulations promulgated thereunder could negatively 
impact the use of a Section 1031 Exchange in connection with a Purchaser’s exit strategy.   

Status as a True Lease for Federal Income Tax Purposes.  Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance.  For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments.  Such a recharacterization in this context would have significant (and adverse) tax consequences.  For 
example, if the Master Lease were to be recharacterized as a sale of the Property, then a Purchaser would be unable 
to treat the acquired Interest as qualified Replacement Property in a Section 1031 Exchange in that the Interest would 
constitute an interest in real property that the Purchaser would not hold for investment. That is, the Purchaser would 
be treated as having immediately sold the acquired interest in the Property to the Master Tenant with the Master Tenant 
being treated as purchasing the Property (and all of the interests therein) from the Purchasers in exchange for an 
installment note for federal income tax purposes.  As a result, Purchasers attempting to participate in Section 1031 
Exchanges would not be treated as having received qualified Replacement Property when they acquired their Interests 
because the Purchaser would be treated as having made a loan to the Master Tenant.  As the owner of the Property for 
federal income tax purposes, the Master Tenant would be entitled to claim any depreciation deductions.  To the extent 
that payments of “rent” were recharacterized as payments of interest and principal, the payment of principal would 
not be treated as the receipt of taxable income by the Purchasers and would not be deductible by the Master Tenant, 
as applicable.  All of these consequences could have a significant impact on the tax consequences of an investment in 
an Interest.   

Revenue Procedure 2001-28 sets forth advance ruling guidelines for “true lease” status.  We have not sought, 
and do not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide 
certain criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true 
lease” for federal income tax purposes. In the event of an examination by the IRS, the IRS and, ultimately, the courts 
of applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for purposes 
of determining whether a lease qualifies as a true lease for federal income tax purposes.  However, Tax Counsel does 
not believe that strict compliance with Revenue Procedure 2001-28 is required to conclude that the Master Lease 
should be characterized as a true lease for federal income tax purposes.  Rather, Tax Counsel believes that satisfying 
most of the material ruling guidelines should be sufficient for purposes of determining the characterization of the 
Master Lease for federal income tax purposes.  We will receive an opinion of Tax Counsel that Tax Counsel believes 
the Master Lease satisfies most of the pertinent material conditions set forth in Revenue Procedure 2001-28 and that 
the Master Lease should be treated as a true lease rather than as a financing for federal income tax purposes.  Similarly, 
if the Master Tenant were treated as a mere agent of the Trust rather than as a lessee, the power of the Master Tenant 
to make improvements to the Property and to re-lease the Property could be attributed to the Trust, and the Trust could 
be deemed to have powers prohibited under Rev. Rule 2004-86.  We have considered the issue and, after having 
consulted with Tax Counsel, have concluded that that Master Tenant should not be treated as an agent of the Trust.  
However, there is no assurance that the IRS would agree with these positions.   
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Tax Rates. Under current law, and subject to certain exceptions, long-term capital gains of individuals are 
generally subject to tax at a maximum federal income tax rate of 20% (25% for any long-term capital gains that 
constitute “unrecaptured Section 1250 gain”) and ordinary income of individuals is generally subject to a maximum 
federal income tax rate of 37% (reduced by the TCJA from 39.6%).  In addition, the Code generally imposes on certain 
individuals, trusts, and estates an additional Medicare Tax of 3.8% on the lesser of (i) “net investment income”, or (ii) 
the excess of modified adjusted gross income over a threshold amount.  Prospective Purchasers should consult with 
their own tax advisors regarding the possible implications of the Medicare Tax in light of their individual 
circumstances. 

20% Passthrough Deduction. The TCJA also provides a 20% deduction on a taxpayer’s “qualified business 
income” which sunsets for the taxable year ending December 31, 2025.  This deduction, under Code Section 199A, 
reduces the highest marginal effective tax rate for ordinary income from 37% to 29.6% for income arising from a 
“qualified trade or business” conducted by a partnership, S corporation, or sole proprietorship. In the case of a 
partnership or S corporation, Code Section 199A applies at both the entity and individual partner or shareholder level. 
For taxpayers above certain income thresholds, the “qualified trade or business” must have sufficient amounts of W-
2 wages paid or a combined sufficient amount of wages plus the unadjusted basis of certain property (including 
buildings, but not land).   

On January 18, 2019, the IRS announced the release of final regulations providing guidance regarding many 
of the open issues and technical questions posed with respect to Code Section 199A following passage of the TCJA, 
including final rules relating to aggregation of certain real estate activities engaged in through multiple partnerships 
or S corporations, as well as enumerating certain factors relevant for determining real estate trade or business status.  
In the final regulations, the IRS elected not to apply the grouping rules of Code Section 469; however, the final 
regulations allow for aggregation of direct and indirectly held real estate businesses provided certain requirements set 
out in the final regulations are satisfied.  Additionally, on January 18, 2019, the IRS announced the release of a related 
notice, Notice 2019-07, regarding a rental real estate trade or business safe harbor.  In the notice, the IRS provided 
that certain taxpayers who meet the requirements of the notice will be allowed trade or business income treatment 
from certain “rental real estate enterprises.”  However, the rental real estate trade or business safe harbor is not 
available where the property used by the taxpayer is subject to a triple net lease. On September 24, 2019, the IRS 
issued Revenue Procedure 2019-38 and reaffirmed that real estate rented or leased under a triple net lease may not be 
included in a “rental real estate enterprise.”  Further, in Revenue Procedure 2019-38, the IRS defined a “triple net 
lease” as “a lease agreement that requires the tenant or lessee to pay taxes, fees, and insurance, and to pay for 
maintenance activities for a property in addition to rent and utilities.”   The definition of a triple net lease for the 
purpose of Revenue Procedure 2019-38 may overlap significantly with the Master Lease.   

Prospective Purchasers should consult their own tax advisor regarding the possible application of Code 
Section 199A to their own particular circumstances.   

Other Tax Consequences 

Taxation of the Trust.  Tax Counsel has opined that the Trust should be classified as an “investment trust” 
treated as a “trust” for federal income tax purposes and, further, that the Beneficial Owners should be treated as 
“grantors” of the Trust.  Accordingly, the Trust should not be subject to federal income tax and each Beneficial Owner 
should be subject to federal income taxation as if he directly owned the portion of the Property proportionate to the 
Interest owned by the Beneficial Owner and as if he directly paid his share of expenses paid by the Trust. 

The following discussion assumes that the Trust is, and the Interests represent interests in, an “investment 
trust” that is treated as a trust for federal income tax purposes. 

Depreciation and Cost Recovery.  Current federal income tax law allows an owner of improved real property 
to take depreciation deductions based on the entire cost of the depreciable improvements, even though such 
improvements are financed in part with borrowed funds.  If, however, the purchase price of an Interest and the non-
recourse liabilities to which the Property is subject are in excess of the fair market value of the Property, a Purchaser 
will not be entitled to take depreciation deductions to the extent deductions are derived from such excess.   
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The Code provides separate cost recovery rules for certain “qualified improvement property.”  Qualified 
improvement property is any improvement to an interior portion of a building that is non-residential real property if 
the improvement is placed in service after the date the building itself was first placed in service.  Prior to the TCJA, 
there were three categories of qualified improvement property (qualified leasehold improvement property, qualified 
restaurant property, and qualified retail improvement property) and each was subject to a 15-year recovery period. 
The TCJA eliminated these categories with the intention of establishing a single 15-year recovery period for all 
qualified improvement property.  However, the Code as it was actually amended does not include this intended 15-
year recovery period.  As such, the Code as written subjects qualified improvement property to the 39- year recovery 
period that generally applies to real property.  Due to the limitation on expenditures for improvements imposed upon 
the Trust, the Manager does not anticipate that the Trust will make significant expenditures for “qualified improvement 
property.”  

Under the TCJA, up to $1,000,000 of certain improvements made to non-residential real property after the 
property is first placed in service may be expensed and currently deducted for tax purposes during the taxable years 
beginning after December 31, 2017 and ending before January 1, 2026 (subject to certain limitations).  Due to the 
limitations on expenditures for improvements imposed on the Trust, the Manager does not anticipate that the Trust 
will incur a significant amount of any such expenses.  The amount of depreciation a Purchaser will be entitled to claim 
with respect to the Property will depend on the Purchaser’s adjusted basis in depreciable assets that are part of the 
Property.  A Purchaser who acquires an Interest as part of a Section 1031 Exchange generally will have a “carryover” 
basis equal to such Purchaser’s basis in its Relinquished Property, decreased by the amount of money (if any) received 
in the Section 1031 Exchange and not reinvested in like-kind property in accordance with Code Section 1031, and 
increased by the amount of gain (e.g., taxable boot) and decreased by the amount of loss recognized by the Purchaser 
in such Section 1031 Exchange.  In addition, the Purchaser’s basis must be allocated among the depreciable and non-
depreciable assets that are part of the Property and special rules apply to the determination of the period and method 
that must be used to calculate depreciation with respect to property received in a Section 1031 Exchange.  Each 
Purchaser will have to compute his, her or its own cost basis in the Property for tax purposes, including any adjustment 
to basis as may be required if a Purchaser is buying an Interest in the Trust in order to take advantage of the rules 
deferring the recognition of gain on real property under Code Section 1031, when computing depreciation allowed 
with respect to the Property.  

Allocation of Liabilities.  Any liabilities incurred by a Trust will be allocated, for federal income tax 
purposes, to the Beneficial Owners pro rata in proportion to their Interests.  For purposes of determining the purchase 
price of Replacement Property in a Section 1031 Exchange, each Purchaser should be able to include his proportionate 
share of the liabilities that encumber the Property at the time of the acquisition of an Interest. 

Payments to the Sponsor and its Affiliates.  The Sponsor and its affiliates will receive various fees described 
elsewhere in this Memorandum. The tax treatment of some of these fees is set forth below. 

Although each prospective Purchaser should be treated for federal income tax purposes as buying an 
undivided interest in the Property, it is possible the IRS may take the view that the amount by which the price of an 
undivided interest exceeds the pro rata share of the price paid by the Trust for the Property is not to be treated as a 
sale of real estate, but instead as a nondeductible capitalized item.  

Real estate brokerage commissions (whether or not paid to affiliates of the Sponsor) will be treated as 
capitalized expenditures and added to the basis of the Property.  Real estate brokerage commissions (whether or not 
paid to affiliates of the Sponsor) paid upon the sale, exchange, or disposition of the Property will be treated as an 
adjustment to the sales price.   

Possible Adverse Tax Treatment for Closing Costs and Reserves.  A portion of the proceeds of the Offering 
will be used to pay each Purchaser’s pro rata share of closing costs, expenses, and other costs of the Offering.  In 
addition, a portion of the proceeds of the Offering may be treated as having been used to purchase an interest in 
reserves established by the Sponsor rather than for real estate.  Because the tax treatment of certain expenses of the 
Offering, closing costs, financing costs or reserves is unclear and may vary depending upon the circumstances, no 
advice or opinion of Tax Counsel will be given regarding the tax treatment of such costs and the treatment of proceeds 
attributable to the reserves, which may be taxable to those Purchasers who purchase their Interests as part of a Section 
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1031 Exchange.  Therefore, each prospective Purchaser should seek the advice of a qualified tax advisor as to the 
proper treatment of such items. 

Receipt of Boot.  In a Section 1031 Exchange, money received or deemed received in addition to the like-
kind property is referred to as “boot.”  Gain realized on the Relinquished Property transaction is recognized up to the 
amount of “boot” received or deemed received.  Generally, personal property, amounts used to establish reserves and 
impounds or other similar items, as well as seller credits, funded out of Relinquished Property proceeds may not be 
treated as an interest in real estate in connection with acquiring Replacement Property and may be treated as “boot.”   
Prospective Purchasers should be aware that the IRS may take the position that certain costs, escrows, reserves and 
impounds, as well as seller credits, paid in connection with the sale of Relinquished Property and purchase of 
Replacement Property may be deemed “boot” and be taxable income to the prospective Purchaser.  However, the IRS 
has provided guidance in Revenue Ruling 72-456, 1972-2 C.B. 468 regarding transactional costs paid by the taxpayer 
with exchange proceeds.  In such ruling the IRS indicated that transactional costs paid by the taxpayer, such as 
brokerage commissions, can be deducted against transactional costs paid out in connection with the exchange.  It is 
also possible that some of these items considered “boot” and not treated as like-kind amounts may be offset by similar 
items from a taxpayer’s Relinquished Property transaction, thereby reducing taxable gain recognition. 

No opinion of Tax Counsel will be provided with respect to the amount of “boot” in the transaction and no 
representation or warranty of any kind is made with respect to the tax consequences of a Section 1031 Exchange. Any 
amounts that are not treated as a like-kind interest in real estate will also result in taxable income to a Purchaser to the 
extent of such Purchaser’s gain.  Loan fees, points, loan application fees, mortgage insurance, lender’s title insurance, 
assurance, assumption fees, and other costs related to the acquisition of a loan for the Replacement Property, such as 
appraisals, are most likely not exchange expenses and do not reduce realized or recognized gain. These costs generally 
are treated as part of the costs of obtaining a loan as opposed to costs in obtaining the property.  Thus, if these costs 
are paid with exchange funds, they have the effect of potentially causing taxable “boot” to the prospective Purchaser. 

Deductibility of Trust’s Fees and Expenses.  In computing his or her federal income tax liability, a Purchaser 
will be entitled to deduct, consistent with his or her method of accounting, the Purchaser’s share of reasonable 
administrative fees, trustee fees and other fees, if any, paid or incurred by the Trust as provided in Section 162 or 212 
of the Code, which may be subject to the limitations applicable to miscellaneous itemized deductions.  The TCJA 
suspended all miscellaneous itemized deductions for taxable years between 2018 and 2025. As such, a Beneficial 
Owner will not be able to deduct his or her share of such fees paid by the Trust during this period. However, if a 
Beneficial Owner owns its Interests in connection with a trade or business, Trust fees and expenses may be deductible 
under Code Section 162. Beneficial Owners should seek the advice of a qualified tax advisor as to the proper treatment 
of such items. 

Transfer to the Springing LLC.  If a Transfer Distribution occurs, the Property will be transferred from the 
Trust to the Springing LLC and the membership interests in the Springing LLC will be distributed to the Beneficial 
Owners.  It is anticipated that the Manager or its affiliate will serve as the manager of the Springing LLC.  The 
Springing LLC will be treated as a partnership for federal income tax purposes.  A Transfer Distribution may occur 
under the circumstances set forth in the Trust Agreement without regard to the tax consequences that arise as a result 
of the transaction. Under current law, such a transfer should not be subject to federal income tax pursuant to Code 
Section 721.  The transfer could be subject, however, to state or local income, transfer or other taxes.  In addition, 
there can be no assurance that such transfer will not be taxable under the federal income or other tax laws existing at 
the time the transfer occurs.  Because a Transfer Distribution could occur in several situations, it is not possible to 
determine all of the tax consequences to the Beneficial Owners in the event of a Transfer Distribution. 
PROSPECTIVE PURCHASERS SHOULD CONSULT THEIR OWN TAX ADVISORS REGARDING THE 
TAX CONSEQUENCES OF A TRANSFER DISTRIBUTION AND THE EFFECT OF THE PROPERTY 
BEING HELD BY THE SPRINGING LLC RATHER THAN THE TRUST.  

Likely Lack of Deferral of Tax upon Sale of Springing LLC Membership Interests. Unlike interests in the 
Trust, membership interests in the Springing LLC will not be treated as direct ownership interests in real property for 
federal income tax purposes (including for purposes of a like-kind exchange under Code Section 1031).  Thus, if the 
Trust transfers the Property to the Springing LLC in a Transfer Distribution, it is unlikely that any of the Beneficial 
Owners who receive membership interests in the Springing LLC will thereafter be able to defer the recognition of 
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gain under Code Section 1031 upon a subsequent disposition of the Property or their membership interests in the 
Springing LLC. 

Limitations on Losses and Credits from Passive Activities.  Losses from passive trade or business activities 
generally may not be used to offset “portfolio income,” i.e., interest, dividends and royalties, or salary or other active 
business income.  Losses from passive activities may generally be used only to offset income from passive activities. 
Interest deductions attributable to passive activities are treated as a component of passive activity losses and not as 
investment interest.  Thus, such interest deductions are subject to limitation under the passive activity loss rule and 
not under the investment interest limitation.  Credits from passive activities generally are limited to the tax attributable 
to the income from passive activities.  Passive activities include: (1) trade or business activities in which the taxpayer 
does not materially participate, and (2) rental activities.  Thus, a Purchaser’s share of the Property’s income and loss 
will, in all likelihood, constitute income and loss from passive activities and will likely be subject to passive loss 
limitations.   

Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that exceed 
passive activity income are disallowed and can be carried forward and treated as deductions and credits from passive 
activities in subsequent taxable years.  Disallowed losses from an activity, except for certain dispositions to related 
parties, are allowed in full when the taxpayer disposes of his, her or its entire interest in the activity in a taxable 
transaction. 

In the case of rental real estate activities in which an individual actively participates, up to $25,000 of losses 
(and credits in a deduction-equivalent sense) from all such activities are allowed each year against portfolio income 
and salary and active business income of the taxpayer. Except as provided below with respect to “real estate 
professionals,” Purchasers will not, in all likelihood, be actively participating in the Property’s rental real estate 
activities, and therefore will not be able to deduct any loss against their portfolio or active business income. Moreover, 
even if a Purchaser actively participates in rental real estate activities, there is a phase out of the $25,000 allowable 
loss equal to 50% of the amount by which a Purchaser’s adjusted gross income exceeds $100,000. Therefore, if a 
Purchaser’s adjusted gross income is $150,000 or more for any given year, he, she or it cannot use any of the $25,000 
passive losses to offset non-passive income under this rule. 

Certain taxpayers can, in limited circumstances, deduct losses and credits from rental real estate activities 
against other income, such as salaries, interest, dividends, etc.  A taxpayer qualifies for this exception to the passive 
loss rules described above if: (i) more than half of the personal services performed by the taxpayer in trades or 
businesses during a year are performed in real property trades or businesses in which the taxpayer materially 
participates, (ii) the taxpayer performs more than 750 hours of services during the year in real property trades or 
businesses in which the taxpayer materially participates, and (iii) the taxpayer elects to treat all interest in rental real 
estate as a single activity.  Code Section 469(c) provides that a qualifying real estate professional must establish 
material participation in each separate rental activity. However, an exception allows a qualifying real estate 
professional to elect to aggregate all interests in rental real estate for purposes of measuring material participation.  In 
the case of a joint return, one spouse must satisfy both requirements.  A real property trade or business is any real 
property development, redevelopment, construction, reconstruction, acquisition, conversion, rental, operation, 
management, leasing or brokerage trade or business.  In determining whether a taxpayer performs more than half of 
his, her or its personal services in real property trades or businesses, services performed as an employee are disregarded 
unless the employee owns more than 5% of the employer. Purchasers should consult with their own tax advisor to 
determine if this rule applies to them. 

Net Income and Loss of Each Purchaser.  Each Purchaser will be required to determine his or her own net 
income or loss from the Property and the Trust for income tax purposes.  Each Purchaser will be required to pay his 
share of expenses of the Property and the Trust, and will be entitled to his or her share of income therefrom. Certain 
expenses, such as depreciation, will be different for different Purchasers.  The Manager will keep records and provide 
information about expenses and income of the Property and the Trust for each Purchaser.  A Purchaser, however, will 
be required to keep separate records to separately report his income.   

Any gain or loss realized on the sale or exchange of an Interest will generally be treated as capital gain or 
loss, provided the seller is not deemed a “dealer” in real property.  As a general rule, the holding of interests in real 
property for investment is not the type of activity that would cause a person or entity to be considered a “dealer” in 
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real property.  The question of “dealer” status is a question of fact, will depend on all of the facts and circumstances 
and will be determined at the time of a sale. If a Purchaser is deemed a “dealer” and his, her, or its Interest is not 
considered either a capital asset or real property held by Purchaser for more than one year and used by Purchaser in a 
trade or business under Code Section 1231 (“Section 1231 Real Property”) any gain or loss on the sale or other 
disposition of the Interest would be treated as ordinary income or loss.  However, regardless of whether the selling 
Purchaser is a “dealer,” any portion of the gain that is attributable to unrealized receivables, depreciation recapture or 
inventory items will generally be treated as ordinary income.  In general, if an Interest is a capital asset, any profit or 
loss realized on its sale or exchange (or the sale of the Property) (except to the extent that such profit represents gain 
attributable to unrealized receivables or depreciation recapture taxable as ordinary income or at a 25% federal tax rate) 
will be treated as capital gain or loss under the Code.  Any such capital gain attributable to an asset held more than 12 
months will generally be taxed to individuals at the highest applicable long term capital gain tax rate.   

In determining the amount realized on the sale or exchange of an Interest or the Property, a Purchaser must 
include, among other things, the Purchaser’s share of assumed indebtedness on the Property.  Therefore, it is possible 
that the gain realized upon the sale of an Interest or the Property may exceed the cash proceeds of the sale, and, in 
some cases, the income taxes payable with respect to the gain realized on the sale may exceed such cash proceeds.  If 
assets sold or involuntarily converted constitute an asset under Code Section 1231, gain or loss attributable to such 
asset would be combined with any other Code Section 1231 gains or losses realized by the Purchaser in that year, and 
the resulting net Code Section 1231 gains or losses would be taxed as capital gains or constitute ordinary losses, as 
the case may be.  This treatment may be altered depending on the disposition of Code Section 1231 assets over several 
years.  In general, net Code Section 1231 gains are recaptured as ordinary income to the extent of net Code Section 
1231 losses in the five preceding taxable years.   

Tax Impact of Sale of the Property.  If the Property is sold or otherwise disposed of in a taxable transaction, 
the Purchasers will likely recognize taxable income.  A Purchaser will have taxable income to the extent that the 
amount realized by such Purchaser exceeds his, her or its tax basis in his, her or its Interests.  In addition, the Medicare 
Tax is likely to apply to any net gain realized on a taxable disposition of the Property. 

Taxable Income.  It is expected that a Purchaser’s Interests will generate annual taxable income in excess of 
the cash distributable to such Purchaser.  Although such taxable income can be offset by depreciation deductions, the 
amounts of such depreciation deductions may be limited since the tax basis of such property received in a Section 
1031 Exchange is generally the same as the tax basis of the property exchanged.  Therefore, if a Purchaser has a low 
tax basis in the Relinquished Property exchanged in a proposed Section 1031 Exchange, such Purchaser will have a 
low tax basis in his, her or its Interests, and his or her depreciation deductions will be less than a purchase not structured 
as a Section 1031 Exchange. 

Treatment of Gifts of Interests. Generally, no gain or loss is recognized for federal income tax purposes as 
a result of a gift of property.  However, if a gift (including a charitable contribution) of an Interest is made at a time 
when the Purchaser’s share of the Property’s non-recourse indebtedness exceeds the adjusted basis of the Purchaser 
in its Interest, the Purchaser may recognize gain for income tax purposes upon the transfer.  Such gain, if any, will 
generally be treated as capital gain.  Gifts of Interests may also be subject to a gift tax imposed under the rules generally 
applicable to all gifts of property. 

Foreclosure/Cancellation of Debt Income.  In the event of a foreclosure of a mortgage or deed of trust on 
the Property, a Purchaser would realize gain, if any, in an amount equal to the excess of the Purchaser’s share of the 
outstanding mortgage over its adjusted tax basis in the Property, even though the Purchaser might realize an economic 
loss upon such a foreclosure.  In addition, the Purchaser could be required to pay income taxes with respect to such 
gain even though the Purchaser may receive no cash distributions as a result of such foreclosure.   

If Property debt were to be cancelled without an accompanying foreclosure of the Property, then a Purchaser 
could have to recognize cancellation of debt income (subject to the applicability of one or more of the cancellation of 
debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such income effectuated by the 
Purchaser’s reduction of tax attributes – including tax basis), which would be taxed as ordinary income, for federal 
income tax purposes.  Also, the Purchaser would not be able to offset any such cancellation of debt income with any 
loss recognized by a Purchaser that would constitute a capital loss for federal income tax purposes (including any loss 
recognized by a Purchaser from the sale of his, her, or its Interest in the likely event that the Interest could not be 
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considered real property held by Purchaser for more than one year and used by Purchaser in a trade or business under 
Code Section 1231). 

Tax Elections.  The Sponsor will attempt to structure the Interests so that they will be treated as interests in 
an investment trust and not as interests in a partnership.  As a result, the Purchasers will be required to make any 
applicable tax elections.  However, if the Purchasers were treated as partners in a partnership, applicable elections 
would have to be made by the partnership. No mechanism is provided for the Trust to make any such elections. 

Method of Accounting.  A Purchaser will be required to report income under the Purchaser’s applicable 
accounting method.  

Alternative Minimum Tax.  Taxpayers may be subject to the alternative minimum tax in lieu of the regular 
federal income tax.  The alternative minimum tax applies to the taxable income increased by designated tax 
preferences.  Each Purchaser should consult with his or her tax advisor concerning the impact, if any, of the alternative 
minimum tax on the Purchaser. 

The Medicare Tax.  Income and gain from passive activities may be subject to the Medicare Tax. Certain 
Purchasers who are U.S. individuals are subject to the Medicare Tax, an additional 3.8% tax on their “net investment 
income”, and certain estate and trusts are subject to an additional 3.8% tax on their undistributed “net investment 
income.”  Among other items, “net investment income” generally includes passive investment income, such as rent 
and net gain from the disposition of investment property, less certain deductions.  Prospective Purchasers should 
consult their tax advisors with respect to the tax consequences to them of the rules described above. 

Activities Not Engaged in for Profit.  Under Code Section 183, certain losses from activities not engaged in 
for profit are not allowed as deductions from other income.  The determination of whether an activity is engaged in 
for profit is based on all the facts and circumstances, and no one factor is determinative, although the Treasury 
Regulations indicate that an expectation of profit from the disposition of property will qualify as a profit motive. Code 
Section 183 has a presumption that an activity is engaged in for profit if income exceeds deductions in at least three 
out of five consecutive years.  Although it is reasonable for a Purchaser to conclude that the Purchaser can realize a 
profit from an investment in an Interest as a result of cash flow and appreciation of the Property, there can be no 
assurance that a Purchaser will be found to be engaged in an activity for profit because the applicable test is based on 
the facts and circumstances existing from time to time. 

Limitation on Losses under the At-Risk Rules.  A Purchaser that is an individual or closely held corporation 
will be unable to deduct losses from the Property, if any, to the extent such losses exceed the amount such Purchaser 
is “at risk.”  A Purchaser’s initial amount at risk will generally equal the sum of (1) the amount of cash paid for the 
Interest, (2) the amount, if any, of recourse financing obtained by the Purchaser to acquire its Interest, and (3) the 
amount of any qualified non-recourse indebtedness encumbering the Property.  A Purchaser’s amount at risk will be 
reduced by the amount of any cash flow to such Purchaser and the amount of the Purchaser’s loss, and will be increased 
by the amount of the Purchaser’s income from the activity.  Losses not allowed under the at-risk provisions may be 
carried forward to subsequent taxable years and used when the amount at risk increases. Tax Counsel will issue no 
opinion concerning the application of the at-risk rules to owners of Interests. 

General Limitations on the Deductibility of Interest.  In addition to the limitations on the deductibility of 
interest incurred in connection with passive activities, and the “at-risk” rules, the following are additional restrictions 
on the deduction of interest: 

Capitalized Interest.  Interest on debt incurred to finance construction of real property is not 
currently deductible and must be capitalized as part of the cost of the real property. 

Interest Incurred to Carry Tax-Exempt Securities.  Code Section 265(a)(2) disallows any deductions 
for interest paid by a taxpayer on indebtedness incurred or continued for the purpose of buying or carrying tax-exempt 
obligations.  The application of Code Section 265(a)(2) turns on each Purchaser’s purpose for acquiring an Interest.  
Thus, Code Section 265(a)(2) might be applied to a Purchaser whose purpose for investing in an Interest rather than 
in a nonleveraged investment is to enable such Purchaser to continue to carry tax-exempt obligations.  It should be 
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noted that Code Section 7701(f) directs the IRS to prescribe regulations as may be necessary or appropriate to prevent 
the avoidance of provisions of the Code that deal with the linking of borrowings to investments through the use of 
related persons, pass-through entities or other intermediaries.  Therefore, the provisions of Code Section 265(a)(2) 
may be applied to a Purchaser if the Purchaser does not himself or herself own tax-exempt obligations or stock of a 
regulated investment company that distributes exempt interest dividends but rather such obligations or stock are owned 
by a person, entity or other intermediary related to the Purchaser. 

Prepaid Interest.  Interest prepayments (including “points”) must be capitalized and amortized over 
the life of the loan with respect to which they are paid. 

Limitation on Excess Business Loss Deduction. Under the TCJA, excess business losses of a taxpayer other 
than a corporation are not allowed for the taxable year.  This limitation currently applies for taxable years beginning 
after December 31, 2020, and before January 1, 2029.  Such losses are carried forward and treated as part of the 
taxpayer’s net operating loss carryforward in subsequent taxable years. An excess business loss for the taxable year is 
the excess of aggregate deductions of the taxpayer attributable to trades or businesses of the taxpayer over the sum of 
aggregate gross income or gain of the taxpayer plus a threshold amount. The threshold amount, which is indexed for 
inflation, is $289,000 (or twice the applicable threshold amount in the case of a joint return) for 2023. The provision 
applies after the application of the passive loss rules, and applies at the partner or shareholder level in the case of a 
partnership or S corporation. 

Limit on Business Interest Deductions. Under the TCJA, Code Section 163(j) limits annual deductions for 
“business interest” expense to the sum of business interest income plus 30% of “adjusted taxable income” (plus certain 
floor plan financing interest of the taxpayer relating to financing the acquisition of motor vehicles held for sale or 
lease). Business interest in excess of the allowed current deduction may be carried forward indefinitely.  The 2021 
Final 163(j) Regulations clarified how taxpayers determine their ATI. Taxpayers generally determine their ATI by 
starting with “tentative taxable income” and applying additions and subtractions as specified in the existing Treasury 
Regulations consistent with the statute.  The 2021 Final 163(j) Regulations provide taxpayers the option of an 
alternative method in determining such subtraction where it may be computed as the lesser of: (1) any gain recognized 
on the sale or disposition of such property, or (2) any DD&A with respect to such property.  For taxable years 
beginning after January 1, 2022, there is no longer any DD&A adjustment, and thus the amount of allowable 
deductions is lower absent such adjustment.   

Certain small businesses (in general, where the average annual gross receipts of the taxpayer for the three-
year period ending with the prior taxable year do not exceed $25 million) are exempt from the foregoing rule. In the 
case of a partnership, the rule is applied at the partnership level. 

Business interest means any interest paid or accrued on indebtedness properly allocable to a trade or business, 
provided that investment interest (within the meaning of Code Section 163(d)) does not constitute business interest. 
For this purpose, a trade or business does not include the trade or business of performing services as an employee or 
any electing real property trade or business (or any electing farming business or certain regulated utility businesses). 
A real property trade or business is any real property development, redevelopment, construction, reconstruction, 
acquisition, conversion, rental, operation, management, leasing or brokerage trade or business. 

To take advantage of this exception, a taxpayer must make an irrevocable election to be excluded from Code 
Section 163(j) and forego or limit certain other tax benefits.  An election by a real property trade or business is to be 
made at such time and in such manner as the IRS shall prescribe and, once made, is irrevocable. An electing real 
property trade or business is required to use the ADS for any nonresidential real property (which would then be 
depreciable by the straight line method over 40 years) or residential rental property (which would then be depreciable 
by the straight line method over 30 years), or for certain improvements to an interior portion of a building which is 
nonresidential real property (which would then be depreciable by the straight line method over 20 years).  Each 
prospective Purchaser should consult with his, her, or its tax advisor concerning the possible application of Code 
Section 163(j) to his, her, or its particular circumstances. 

On November 26, 2018, the Department of Treasury and the IRS released an extensive set of proposed 
regulations under Code Section 163(j) which provide some guidance on certain open issues under Code Section 163(j) 
as revised by the TCJA. For example, the definition of “interest” has been expanded to include income and deductions 
from many items that have time-value components not treated as interest with respect to domestic taxpayers in the 
past (such as swaps). Further, adjusted taxable income is determined at the partnership level and to the extent the 
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partnership has excess taxable income, the excess taxable income is allocated to the partners and used in determining 
each partner’s adjusted taxable income. Finally, proposed regulations include proposed amendments to provide rules 
relating to the definition of a “real property trade or business” under Code Section 469(c)(7)(C) that is eligible to make 
the election discussed above. The proposed regulations define terms such as “real property,” “real property operation,” 
and “real property management,” but reserve on the other categories of businesses that qualify as real property trades 
or businesses under Code Section 469(c)(7)(C).  The preamble to the proposed regulations indicates that the categories 
of real property trades or businesses under Code Section 469(c)(7)(C) may be defined to not include trades or 
businesses that generally do not play a significant role in the creation, acquisition, or management of rental real estate. 

On July 28, 2020, the Treasury and the IRS finalized the 2018 proposed regulations with some changes and 
released a new set of proposed regulations under Code Section 163(j). The final regulations under Code Section 163(j), 
among other things: (1) provide that the amount of any depreciation, amortization or depletion that is capitalized into 
inventory under Code Section 263A during taxable years beginning before January 2022 is added back to tentative 
taxable income when calculating ATI for that taxable year, regardless of the period in which the capitalized amount 
is recovered through cost of goods sold, and (2) remove certain items from the definition of “interest” such as debt 
issuance costs, guaranteed payments for the use of capital, hedging income and expense, commitment fees and other 
fees paid in connection with lending transaction. In addition, the new proposed regulations define terms such as “real 
property development” and “real property redevelopment” for purposes of Code Section 469(c)(7)(C).  The final 
regulations were effective on July 28, 2020.   

Each prospective Purchaser should consult with his, her, or its tax advisor concerning whether the retroactive 
application of the proposed regulations would be advantageous to his, her, or its particular circumstances. Further, 
each prospective Purchaser should be aware that the proposed regulations under Code Section 163(j) are subject to 
comment and change until finalized.   

Tax Liability in Excess of Cash Distributions.  It is possible that a Purchaser’s tax liability resulting from 
its Interest will exceed its share of cash distributions from the Trust.  This may occur, for example, because cash flow 
from the Property may be used to fund nondeductible operating or capital expenses of the Property or reserves. In 
addition, as discussed above, in the event the Master Tenant elects to defer payments of rent, Purchasers may be 
required to recognize rental income in a year prior to the year in which such rental income is actually paid, in addition 
to imputed interest income on such amounts.  Thus, there may be years in which a Purchaser’s tax liability exceeds its 
share of cash distributions from the Trust, in which case a Purchaser would have to use funds from other sources to 
satisfy its tax liability.  The same tax consequences may result from a sale or transfer of an Interest, whether voluntary 
or involuntary, that gives rise to ordinary income or capital gain. 

Accuracy-Related Penalties and Penalties for the Failure to Disclose.  The Code provides for penalties 
relating to the accuracy of tax returns equal to 20% of the portion of the understatement to which the penalty applies.  
The Code provides that penalties are applied to any portion of any understatement that was attributable to: (i) 
negligence or disregard of rules or regulations; (ii) any substantial understatement of income tax; or (iii) any substantial 
valuation misstatement.  The penalty is increased to 40% in the case of an understatement which is attributable to one 
or more “nondisclosed noneconomic substance” transactions or a misstatement in the value of any property (or its 
adjusted basis) of 200% or more.  A 20% accuracy-related penalty is imposed on (i) listed or (ii) reportable transactions 
having a significant tax avoidance purpose.  This penalty is increased to 30% if the transaction is not properly disclosed 
on the taxpayer’s federal income tax return.  Failure to disclose such a transaction can also prevent the applicable 
statute of limitations from running in certain circumstances and can subject the taxpayer to additional disclosure 
penalties, ranging from $10,000 to $200,000, depending on the facts of the transaction.  Any interest attributable to 
unpaid taxes associated with a non-disclosed reportable transaction may not be deductible for federal income tax 
purposes. 

Negligence is generally any failure to make a reasonable attempt to comply with the provisions of the Code 
and the term “disregard” includes careless, reckless, or intentional disregard. 

A substantial understatement of income tax generally occurs if the amount of the understatement for the 
taxable year exceeds the greater of (i) 10% of the tax required to be shown on the return for the taxable year, or (ii) 
$5,000 ($10,000 in the case of a C corporation).  Under the TCJA, the 10% threshold is reduced to 5% for taxpayers 
claiming the deduction for “qualified business income” under Code Section 199A. 
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A substantial valuation misstatement occurs if the value of any property (or the adjusted basis) is 150% or 
more of the amount determined to be the correct valuation or adjusted basis.  The penalty doubles if the property’s 
valuation is misstated by 200% or more.  No penalty will be imposed unless the underpayment attributable to the 
substantial valuation misstatement exceeds $5,000 ($10,000 in the case of a C corporation). 

The term reportable transaction means any transaction with respect to which information is required to be 
included with a return or statement because, as determined under regulations prescribed under Code Section 6011, 
such transaction is of a type which the IRS determines as having a potential for tax avoidance or evasion. 

The term listed transaction means a reportable transaction which is the same as, or substantially similar to, a 
transaction specifically identified by the IRS as a tax avoidance transaction for purposes of Code Section 6011. 

Except with respect to “tax shelters,” an accuracy-related penalty will not be imposed on an underpayment 
attributable to negligence, a substantial understatement of income tax, or a substantial valuation misstatement if it is 
shown that there was a reasonable cause for the underpayment and the taxpayer acted in good faith.  A “tax shelter” 
includes a partnership if a significant purpose of the partnership is the avoidance or evasion of tax.  In addition, an 
accuracy-related penalty will not be imposed on a reportable transaction or a listed transaction if it is shown that: (i) 
there is reasonable cause for the position, (ii) the taxpayer acted in good faith, (iii) the relevant facts of the transaction 
are adequately disclosed in accordance with  the regulations prescribed under Code Section 6011, (iv) there is or was 
substantial authority for such treatment, and (v) the taxpayer reasonably believed that such treatment was more likely 
than not correct.  The reasonable cause exception does not apply to any portion of an underpayment that is attributable 
to one or more transactions that lack “economic substance.”  Economic substance is deemed to exist where a 
transaction changes in a meaningful way (apart from federal income tax effects) a taxpayer’s economic position and 
the taxpayer has a substantial purpose (apart from federal income tax effects) for entering into such transaction. 

Reportable Transaction Disclosure and List Maintenance.  A taxpayer’s ability to claim privilege on any 
communication with a federally authorized tax preparer involving a tax shelter is limited. In addition, taxpayers and 
material advisors must comply with disclosure and list maintenance requirements for reportable transactions. Sponsor 
and Tax Counsel have concluded that the sale of an Interest should not constitute a reportable transaction. 

Accordingly, the Sponsor and Tax Counsel do not intend to make any filings pursuant to these disclosure or 
list maintenance requirements.  There can be no assurances that the IRS will agree with this determination by the 
Sponsor and Tax Counsel.  Significant penalties could apply if a party fails to comply with these rules, and such rules 
are ultimately determined to be applicable. 

Codification of Economic Substance Doctrine (Code Section 7701(o)).  In 2010, Congress codified the 
existing “economic substance doctrine” creating a new penalty equal to 20% of the portion of any underpayment 
attributable to the fact that a transaction lacks economic substance.  The penalty increases to 40% if the transaction is 
not adequately disclosed and is imposed on a strict liability basis (i.e., the taxpayer may not avoid the penalty by 
demonstrating that their position was supported by substantial authority or that the taxpayer reasonably relied on 
advice from a tax advisor).  The economic substance doctrine applies only if it is relevant to a transaction and 
determination of whether the economic substance doctrine is relevant to a transaction shall be made in the same 
manner as if the doctrine had never been codified.  In the case of any transaction to which the economic substance 
doctrine is relevant, the transaction is treated as having economic substance if (1) the transaction changes in a 
meaningful way (apart from Federal income tax effects) the taxpayer’s economic position, and (2) the taxpayer has a 
substantial purpose (apart from Federal income tax effects) for entering into such transaction.  In rendering its opinion, 
Tax Counsel has concluded that the economic substance doctrine should not apply and should not alter the tax 
consequences described in this opinion. There can be no assurance, however, that the IRS would agree. 

State and Local Taxes.  In addition to the federal income tax consequences described above, each prospective 
Purchaser should consider the state tax consequences of an investment in an Interest.  A Purchaser’s share of income 
or loss generally will be required to be included in determining its reportable income for state and local tax purposes.  
Under the TCJA, an individual or married filers cannot deduct more than $10,000 of combined state and local income 
and property taxes annually for taxable years beginning after December 31, 2017 and ending before January 1, 2026.  
Taxes attributable to income earned from the Interests should count towards the $10,000 limitation.  A prospective 
Purchaser must seek the advice of its own independent tax advisor as to state and local tax issues. 
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Changes in Federal Income Tax Law.  The discussion of tax aspects contained in this Memorandum is based 
on law presently in effect and certain proposed Treasury Regulations.  Nonetheless, Purchasers should be aware that 
new administrative, legislative or judicial action could significantly change the tax aspects of an investment in an 
Interest.  Any such change may or may not be retroactive with respect to transactions entered into or contemplated 
before the effective date of such change and could have a material adverse effect on an investment in an Interest.  The 
rules dealing with U.S. federal income taxation are constantly under review by persons involved in the legislative 
process and by the IRS and the U.S. Department of Treasury, resulting in revisions of resolutions and revised 
interpretations of established concepts as well as statutory changes.  In particular, the TCJA, the CARES Act, and the 
IRA made many significant changes to the U.S. federal income tax laws.  To date, the IRS has issued only limited 
guidance with respect to certain of the new provisions, and there are numerous interpretive issues that will require 
guidance. It is highly likely that technical corrections legislation will be needed to clarify certain aspects of the new 
law and give proper effect to Congressional intent.  There can be no assurance, however, that technical clarifications 
or changes needed to prevent unintended or unforeseen tax consequences will be enacted by Congress in the near 
future.   

Prospective Purchasers should note that a number of issues discussed in this Memorandum have not been 
definitively resolved by statutes, regulations, rulings or judicial opinions.  Accordingly, no assurances can be given 
that the conclusions expressed herein will be accepted by the IRS, or, if contested, would be sustained by a court, or 
that legislative changes or administrative pronouncements or court decisions may not be forthcoming that would 
significantly alter or modify the conclusions expressed herein, with possibly retroactive effect.  Each Purchaser must 
consult its own tax counsel about the tax consequences of an investment in an Interest. 

The opinion and discussion are written to support the promotion or marketing of a particular transaction, and 
each Purchaser should seek advice based on the Purchaser’s particular circumstances from an independent tax advisor. 

Role of Baker & McKenzie LLP as Tax Counsel.  Baker & McKenzie LLP, Tax Counsel, has acted solely 
as federal income tax counsel, securities counsel and finance co-counsel with respect to the Offering, and has not acted 
as real estate counsel or in any other capacity with respect to the Offering.  Tax Counsel’s tax opinion and advice to 
the Sponsor relates solely to federal income tax issues, and does not include advice on state or local income tax issues, 
property taxes, transfer taxes, stamp duty, lease tax or other non-income taxes, or any other non-tax issues.  Tax 
Counsel does not represent the prospective Purchasers.  Prospective Purchasers seeking legal advice should retain 
their own counsel, consult their own advisors about an investment in the Interests and conduct any due diligence they 
deem appropriate to verify the accuracy of the representations or information in this Memorandum.  

Please note that any discussions of federal income tax matters set forth in this Memorandum have been 
written solely to support the marketing of the Interests.  All prospective Purchasers must consult their own independent 
legal, tax, accounting and financial advisors regarding the federal income tax consequences of investing in the Interests 
in the context of their own particular circumstances, and must represent that they have done so as a condition to 
investing in the Interests.  
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PLAN OF DISTRIBUTION 

General 

Subject to the terms and conditions set forth in this Memorandum and the Trust Agreement, the Trust is 
offering a maximum of $30,661,253 of Interests (i.e., the Maximum Offering Amount), which, if sold in full, will 
represent 100% of the outstanding beneficial ownership interests in the Trust.  Each Purchaser must pay cash for its 
Interests.  The Interests may be purchased only by prospective Purchasers who satisfy the investor suitability 
requirements. See “Who May Invest.” 

Marketing of Interests 

The Trust will offer the Interests on a “best efforts” basis through the Managing Broker-Dealer and through 
other Participating Dealers.  The Managing Broker-Dealer will use commercially reasonable efforts to engage and 
retain Participating Dealers to offer and sell the Class 1 Beneficial Interests.  The Class 1 Beneficial Interests shall be 
offered and sold only by the Managing Broker-Dealer and the Participating Dealers the Managing Broker-Dealer may 
retain; provided, however, that (i) each Participating Dealer whom the Managing Broker-Dealer retains shall represent 
to the Managing Broker-Dealer that it is (a) duly registered as a broker-dealer pursuant to the provisions of the 
Exchange Act and a member of FINRA in good standing and (b) duly licensed or registered by the regulatory 
authorities in the jurisdictions in which they will offer and sell the Class 1 Beneficial Interests, as set forth in an 
executed “Participating Dealer Agreement” between such Participating Dealer and the Managing Broker-Dealer and 
(ii) all such engagements of Participating Dealers are evidenced by written agreements, the terms and conditions of 
which substantially conform to the Participating Dealer Agreement, subject to any reasonable adjustments as 
determined in the sole discretion of the Managing Broker-Dealer. 

The Managing Broker-Dealer will receive Sales Commissions of up to 6.0% of Total Sales, which it will re-
allow to the Participating Dealers; provided, however, in the event a commission rate lower than 6.0% is negotiated 
with a Participating Dealer, the commission rate will be the lower agreed upon rate.  In addition, the Managing Broker-
Dealer shall receive, on a non-accountable basis and will re-allow to the Participating Dealers on a non-accountable 
basis, allowances for marketing and due diligence expenses of up to 1.25% of the Total Sales. The Managing Broker-
Dealer will also receive a Managing Broker-Dealer Fee of up to 1.50% of the Total Sales, which it may at its sole 
discretion partially re-allow to the Participating Dealers for non-accountable marketing expenses in addition to any 
other allowances.  The total aggregate amount of Sales Commissions, Marketing/Due Diligence Expense Allowances, 
Organization and Offering Expenses, and Managing Broker-Dealer Fee will not exceed 9.35% of the Total Sales.  See 
“Estimated Use of Proceeds.” 

The Trust may, in its discretion, accept purchases of Interests net of all or a portion of the Sales Commissions 
otherwise payable from Purchasers purchasing through a RIA with whom the Purchaser has agreed to pay a fee for 
investment advisory services in lieu of commissions, and affiliates of the Trust, including the Sponsor, may purchase 
the Interests net of Sales Commissions and the Marketing/Due Diligence Expense Allowances. 

The Trust, the Sponsor, or other persons related to or affiliated with them, or other broker-dealers may 
purchase Interests on the same terms and conditions as any other Purchaser.  Any such Purchaser may subsequently 
transfer Interests so acquired by them on the same terms and conditions as any other Purchaser.   

In connection with a FF Offering, the Managing Broker-Dealer, the Participating Dealers, or any RIAs may 
waive fees or selling commissions on such sales.  In addition, as part of a FF Offering, the Trust may waive minimum 
investment requirements or fees as it deems appropriate or as are otherwise waived by the applicable party who would 
receive such fees.  The Trust, however, does not intend to waive or reduce any part of the fees relating to the on-going 
operations of the Trust.  Although not currently intended, an affiliate of the Sponsor may invest in the Trust as part of 
a FF Offering.  

The Trust and each broker-dealer participating in an Offering will agree to indemnify each other against 
certain liabilities including liabilities under the Securities Act or the Exchange Act, as amended, and state securities 
laws. 
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The Trust reserves the unconditional right to cancel or modify the Offering, to reject purchases of Interests 
in whole or in part, to waive conditions to the purchase of Interests and to allow purchases of less than the minimum 
purchase amount. 

Subscription Period 

The Trust may hold the Initial Closing at any time after one or more subscriptions for Interests have been 
accepted by the Trust.  Following the Initial Closing, the remaining Interests will continue to be sold and closings may 
from time to time be conducted with respect to additional Interests sold until the Maximum Offering Amount of 
Interests is sold or, if earlier, until January 31, 2025.  The Trust may, however, extend the Offering in its absolute and 
sole discretion.  There is no assurance that all of the Interests will be sold.  

Broker/Dealer Disqualifying Events 

The Interests will be offered and sold pursuant to an exemption from the registration requirements of the 
Securities Act, in accordance with Regulation D, and in compliance with any applicable state securities laws.  Effective 
September 23, 2013, the SEC adopted amendments to Rule 506 requiring certain disclosures to customers in 
connection with Regulation D private placement offerings, which includes this Offering.  Specifically, the 
amendments require that the Trust notify you if the broker/dealers selling Interests in this Offering have experienced 
certain specified “disqualifying events,” including certain criminal convictions, certain court injunctions and 
restraining orders, final orders of certain state and federal regulators and certain SEC disciplinary orders and SEC 
cease-and-desist orders, among other events.  

Berthel Fisher & Company Financial Services, Inc.  On June 4, 2013, Berthel 
Fisher & Company Financial Services, Inc. (“BFC”), a broker-dealer involved in 
the Offering, entered into a consent order with the State of South Dakota Division 
of Securities (the “SD Consent Order”).  The SD Consent Order concerned 
alleged violations of South Dakota statute 47-31B-412(d)(13) and BFC’s 
obligation to determine the suitability of the sale of certain alternative investments 
to some investors in South Dakota.  BFC agreed to pay 12 investors a total of 
$69,000 in settlement of any claims they may have relating to the alleged 
violations. 

Concorde Investment Services, LLC.  Concorde Investment Services, LLC 
(“Concorde”), a broker-dealer involved in this offering, recently executed a 
participating broker-dealer agreement with NexPoint Securities, Inc., the 
Managing Broker-Dealer, to participate in this Offering. Concorde is subject to 
certain “disqualifying events” under Rule 506(d) of Regulation D that occurred 
prior to September 23, 2013, as set forth below.  

On January 22, 2013, Thomas Fanning, a registered representative currently 
associated with Concorde, was temporarily suspended or expelled from 
membership in, or suspended or barred from association with a member of, a 
registered national securities exchange or a registered national or affiliated 
securities association for an act or omission to act constituting conduct 
inconsistent with just and equitable principles of trade until March 21, 2013. 
Without consenting to or denying the findings, the registered representative was 
temporarily suspended for violating FINRA/NASD Rules 2010, 2110 and 2370 
and actions contrary to the former broker-dealer’s written procedures.  

The Sponsor is not aware of any other broker/dealers selling Interests in this Offering who have experienced 
certain specified “disqualifying events” under Rule 506 of Regulation D.  In the event that the Sponsor receives 
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information about “disqualifying events” under Rule 506 affecting any other broker/dealers selling Interests, we will 
provide this same information to you. 
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WHO MAY INVEST 

We will offer and sell the Interests in reliance on an exemption from the registration requirements of the 
Securities Act and state securities laws.  Accordingly, distribution of this Memorandum has been strictly limited to 
persons who meet the requirements and make the representations set forth below.  We reserve the right, in our sole 
discretion, to reject any subscription based on any information that may become known or available to us about the 
suitability of a prospective Purchaser or for any other reason. 

An investment in the Interests involves a high degree of risk and is suitable only for persons of substantial 
financial means who have no need for liquidity in this investment.  Only Purchasers who (i) purchase the minimum 
Interest amount as set forth in this Memorandum, and (ii) represent in writing that they meet the investor suitability 
requirements set by us and as may be required under federal or state law, may acquire Interests.  The written 
representations you make will be reviewed to determine your suitability. 

The investor suitability requirements stated below represent minimum suitability requirements established 
by the Sponsor for Purchasers of the Interests. However, your satisfaction of these requirements will not necessarily 
mean that the Interests are a suitable investment for you, or that we will accept you as a Purchaser of Interests. 
Furthermore, we may modify such requirements in our sole discretion, and such modifications may raise the suitability 
requirements for Purchasers. 

You must represent in writing that you meet, among others, all of the following requirements: 

(a) You have received, read and fully understand this Memorandum and are basing your decision to 
invest on the information contained in this Memorandum.  You have relied only on the information 
contained in this Memorandum and have not relied on any representations made by any other person; 

(b) You understand that an investment in the Interests is highly speculative and involves substantial 
risks and you are fully cognizant of and understand all of the risks relating to an investment in the 
Interests, including those risks discussed in the “Risk Factors” section of this Memorandum; 

(c) Your overall commitment to investments that are not readily marketable is not disproportionate to 
your individual net worth, and your investment in the Interests will not cause such overall 
commitment to become excessive; 

(d) You have adequate means of providing for your financial requirements, both current and anticipated, 
and have no need for liquidity in this investment; 

(e) You can bear and are willing to accept the economic risk of losing your entire investment in the 
Interests; 

(f) You are acquiring the Interests for your own account and for investment purposes only and have no 
present intention, agreement or arrangement for the distribution, transfer, assignment, resale or 
subdivision of the Interests; 

(g) You have such knowledge and experience in financial and business matters that you are capable of 
evaluating the merits of investing in the Interests and have the ability to protect your own interests 
in connection with such investment; 

(h) You are a U.S. Person; 

For purposes of the foregoing, a U.S. Person shall mean: 

 an individual citizen or resident of the United States (including a United States permanent 
resident),  
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 a corporation or any entity taxable as a corporation created or organized in or under the 
laws of the United States, any state or political subdivision thereof or the District of 
Columbia,  

 an estate the income of which is subject to U.S. federal income taxation regardless of its 
source, and  

 a trust if (a) it is subject to the primary supervision of a U.S. court and one or more U.S. 
persons have the authority to control all substantial decisions of the trust, or (b) that has a 
valid election in effect under applicable Treasury Regulations to be treated as a United 
States person. 
 

If you desire to purchase the Interests and are an entity or arrangement treated as a 
partnership for U.S. federal income tax purposes, contact the Sponsor immediately.  The tax 
treatment of the partnership and a partner in the partnership will generally depend upon the status 
of the partner and the activities of the partnership.  Prospective Purchasers who are partnerships, or 
that invest in the Interests through a partnership, should consult with their tax advisors regarding the 
tax consequences to them.   

(i) You are an “accredited investor” as defined in Rule 501(a) of Regulation D under the Securities 
Act.  

(j) Neither you nor any subsidiary, affiliate, owner, shareholder, partner, member, indemnitor, 
guarantor or related person or entity: 

(i) is a Sanctioned Person (as defined herein); 

(ii)  has more than 15% of its assets in Sanctioned Countries (as defined herein); or 

(iii) derives more than 15% of its operating income from investments in, or transactions with 
Sanctioned Persons or Sanctioned Countries. 

For purposes of the foregoing, a “Sanctioned Person” means: 

 a person named on the list of “specially designated nationals” or “blocked persons” 
maintained by OFAC at http://www.treasury.gov/resource-center/sanctions/SDN-
List/Pages/default.aspx, or  as otherwise published from time to time, or 

  (i) an agency of the government of a Sanctioned Country, (ii) an organization controlled 
by a Sanctioned Country, or (iii) a person resident in a Sanctioned Country, to the extent 
subject to a sanctions program administered by OFAC.  

For purposes of the foregoing, a “Sanctioned Country” shall mean a country subject to a 
sanctions program identified on the list maintained by OFAC and available on the 
Department of the Treasury website at http://www.treasury.gov/resource-
center/sanctions/Programs/Pages/Programs.aspx, or as otherwise published from time to 
time. 

Interests are not suitable investments for (i) an employee benefit plan within the meaning of Section 
3(3) of the Employee Retirement Income Security Act of 1974 (“ERISA”) that is subject to the fiduciary 
responsibility provisions of Title I of ERISA (a “plan”), or a plan within the meaning of Code Section 4975(e)(1) 
that is subject to Code Section 4975 (also, a “plan”), including a qualified plan (any pension, profit sharing or 
stock bonus plan that is qualified under Code Section 401(a)) or an individual retirement account, (ii) any 
person that is directly or indirectly acquiring the Interest on behalf of, as investment manager of, as fiduciary 
of, as trustee of, or with assets of a plan (including any insurance company using assets in its general or separate 
account that may constitute assets of a plan), (iii) any other tax-exempt entity, or (iv) a Non-U.S. Person.  
Therefore, this Memorandum does not discuss the risks that may be associated with an investment in an 
Interest by such plans, accounts, persons, entities or by a Non-U.S. Person. 
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IF YOU DO NOT MEET THE REQUIREMENTS DESCRIBED ABOVE, IMMEDIATELY 
RETURN THIS MEMORANDUM TO US OR THE APPLICABLE PARTICIPATING DEALER. IN THE 
EVENT YOU DO NOT MEET SUCH REQUIREMENTS, THIS MEMORANDUM WILL NOT 
CONSTITUTE AN OFFER TO SELL INTERESTS TO YOU. 
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METHOD OF PURCHASE 

If you are an Accredited Investor and, after carefully reading the entire Memorandum and the Digital Investor 
Kit, would like to purchase an Interest, you must follow the procedures described below and in the Purchase 
Agreement. 

To purchase an Interest, you must initially complete, execute and deliver to the Managing Broker-Dealer or 
your broker-dealer the Purchase Agreement and Purchaser Questionnaire attached hereto as Exhibit A (the “Purchase 
Agreement”), and other documents described in the Purchase Agreement.  You will also be asked to confirm the 
availability of funds to you in the full amount of the purchase price for your Interests. 

Upon receipt of the signed Purchase Agreement and verification of your investment qualifications, the Trust 
will decide whether to accept your investment. If, after review of your suitability, the Trust accepts your offer to 
purchase Interests, the Trust will send you various due diligence documents and closing documents for your review 
and/or execution. 

A prospective Purchaser’s Purchase Agreement will be terminated and his, her or its check or wired funds, 
if any, will be fully refunded by the Trust if (i) the conditions to closing set forth in the Purchase Agreement are not 
satisfied, or (ii) a prospective Purchaser is not accepted by the Trust.  The Trust may accept or reject a prospective 
Purchaser’s Purchase Agreement in its sole discretion.  If the Trust does not accept a Purchase Agreement within 30 
days of its submission then it shall be deemed rejected. In the event your Purchase Agreement is rejected, the full 
amount of any check or wired funds you have sent will be returned to you. 

LITIGATION 

The Sponsor may be subject to litigation from time to time, but in the opinion of the Sponsor, there are no 
actions pending against the Sponsor or the Manager or, to the knowledge of the Manager and Sponsor, contemplated, 
that, based on facts and circumstances, are expected to have a material adverse effect on the Trust, the Manager, the 
Sponsor or the Property, their financial condition or their operations. 

HCMLP Bankruptcy. The Sponsor was historically affiliated, through common control, with HCMLP, an 
SEC-registered investment adviser that filed for Chapter 11 bankruptcy protection on October 16, 2019.  On January 
9, 2020, the United States Bankruptcy Court for the Northern District of Texas approved a change of control of 
HCMLP, which involved the appointment of an independent board to HCMLP’s general partner. As a result of these 
changes, the Sponsor is no longer under common control with HCMLP and, therefore, is no longer affiliated with 
HCMLP.  HCMLP is a separate legal entity with no right to control the Sponsor, the Trust, the Manager, the Managing 
Broker-Dealer, and the Master Tenant.  In addition to not being affiliated with HCMLP, the Sponsor, the Trust, the 
Manager, the Managing Broker-Dealer, and the Master Tenant are not debtors in the bankruptcy proceeding or 
plaintiffs or defendants in the associated adversary proceedings. 

HCMLP’s plan of reorganization was approved by the bankruptcy court in February 2021, and on August 
11, 2021, HCMLP’s plan became effective. The confirmed and effective HCMLP bankruptcy plan is not expected to 
have a material impact on the Offering, Sponsor, the Trust, the Manager, the Managing Broker-Dealer, or the Master 
Tenant.  Investment and business activities for the Sponsor and NexPoint Advisors, L.P., the parent of the Sponsor, 
will continue in the ordinary course without material disruption because of the plan’s effectiveness.  The plan, 
however, provides for a monetization of HCMLP’s assets and the establishment of a litigation sub-trust, including the 
appointment of a litigation trustee, whose sole purpose is to investigate, prosecute, settle, or otherwise resolve 
purported litigation claims of HCMLP’s estate; that is, the litigation trustee’s mandate is to maximize the value of 
HCMLP’s estate through litigation.  The HCMLP litigation trustee (or its predecessor) has filed adversary complaints 
against several entities, including lawsuits seeking to recover on promissory notes executed by NexPoint Advisors, 
L.P. and James Dondero, as makers, in favor of HCMLP, as holder of the notes.  On July 6, 2023, the United States 
District Court for the Northern District of Texas, Dallas Division, entered judgments against NexPoint Advisors, L.P. 
and Mr. Dondero.  By agreement of HCMLP, NexPoint Advisors, L.P., and Mr. Dondero, those judgments became 
final on August 3, 2023, resulting in judgments against NexPoint Advisors, L.P. and Mr. Dondero in the amount of 
$25,849,816.94 and $10,152,391.87, respectively.  NexPoint Advisors, L.P. and Mr. Dondero believe that the District 
Court erred in granting the judgments against them and intend to appeal the ruling.  NexPoint Advisors, L.P. has 
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deposited $25,849,816.94 into the registry of the court to hold HCMLP’s enforcement of the judgment pending appeal, 
and Mr. Dondero intends to post adequate security to hold enforcement of the judgment by the stipulated deadline.   

NSP Litigation. As of the date of this Memorandum, NSP is involved in putative shareholder class actions 
concerning claims by former shareholders of JCAP that, among others, the proxy materials for a transaction whereby 
JCAP merged with an affiliate of NexPoint in an all-cash transaction and delisted its common stock from the New 
York Stock Exchange were deficient under federal securities laws, and that such merger was the result of a conflicted 
sale process that led to inadequate consideration.  NSP believes these claims are without merit and is vigorously 
defending these actions. 

UBS Litigation. On February 8, 2022, UBS Securities LLC and its affiliate filed a lawsuit in the Supreme 
Court of the State of New York, County of New York against James Dondero and a number of other persons and 
entities, seeking to collect on $1.3 billion in judgments UBS obtained against entities that were managed indirectly by 
HCMLP (the “UBS Lawsuit”). The UBS Lawsuit does not include claims related to the business, assets or operations 
of the Offering, the Sponsor, the Trust, the Manager, the Managing Broker-Dealer, or the Master Tenant.  While the 
foregoing parties are not parties to the UBS Lawsuit, these proceedings could expose them, their affiliates, and/or their 
management teams, to negative publicity, which might adversely affect their reputations and/or investor confidence, 
and/or future debt or equity capital raising activities.  In addition, the UBS Lawsuit may be both time-consuming and 
disruptive to their operations and cause significant diversion of management attention and resources, which may 
materially and adversely affect the business, financial condition and results of operations for the Trust.  Mr. Dondero 
has advised us that he believes the UBS Lawsuit has no merit, and the Sponsor was advised that the defendants to the 
UBS Lawsuit intend to vigorously defend against the claims. 

Whelan Litigation.  On September 8, 2023, an affiliate of the Sponsor, NexPoint Real Estate Advisors, L.P. 
(“NREA”) was named in a lawsuit filed by Whelan Advisory Capital Markets and Whelan Advisory, LLC 
(collectively, “Whelan”).  In the complaint, Whelan, a financial advisor and placement agent in the homebuilding and 
construction markets, was engaged by a third party, HomeSource Operations, LLC (“HomeSource”), to source and 
place capital with them.  HomeSource is unaffiliated with the Sponsor, the Trust, the Manager, the Managing Broker-
Dealer, and the Master Tenant.  Whelan alleges that it successfully marketed HomeSource to NREA and is now owed 
a “success fee” from HomeSource under its agreement with HomeSource.  In the lawsuit, Whelan alleges that NREA 
tortiously interfered with Whelan’s contract with HomeSource.  Whelan is seeking damages in an amount to be proven 
at trial, but alleged to include the $13.5 million that the arbitration panel awarded on November 30, 2023.  Neither the 
Sponsor, the Trust, the Manager, the Managing Broker-Dealer, nor the Master Tenant are parties to this lawsuit.  As 
a result, the Sponsor does not currently believe that the Whelan lawsuit should have a material impact on the Offering, 
the Trust, the Manager, the Managing Broker-Dealer, or the Master Tenant.   

OTHER DOCUMENTS 

Copies of the documents referred to in this Memorandum or otherwise related to the Offering may be 
inspected at our office as set forth on the cover page hereof or upon your written request.  The Purchase Agreement 
and the Trust Agreement as delivered are incorporated herein by reference. 

REPORTS 

The Trust will prepare and send to each Beneficial Owner unaudited quarterly financial and operational 
reports and an annual report containing a cash basis unaudited trust-level year-end balance sheet and income statement.  
In addition, the Trust will send to each Beneficial Owner such tax information as may be necessary for the preparation 
of the Beneficial Owner’s tax returns.    
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COPY NO. ______________________________________ 
 
 

NEXPOINT LIFE SCIENCES III DST 
PURCHASER QUESTIONNAIRE 

 
Instructions for Purchase of Beneficial Interests in NexPoint Life Sciences III DST 

 
 

PLEASE COMPLETE AND RETURN 
 
 
Dear Prospective Purchaser: 
 
Thank you for your interest in the offering of Class 1 Beneficial Interests (“Interests”) in NexPoint Life Sciences III 
DST, a Delaware statutory trust, (the “Trust”) sponsored by NexPoint Real Estate Advisors IV, L.P. (the “Sponsor”).  
We would like to provide you every opportunity to review the accompanying offering materials before deciding to invest. 
Once your review of all of the offering materials is complete, please complete and return the following documents: 
 
☐   Purchaser Questionnaire (attached) 
 
☐   Copy of Entity Documentation, if applicable (i.e. trust document, partnership agreements, and certification of 

partnership, articles of incorporation and bylaws, articles of organization and operating agreement, etc.; must 
include documents authorizing signing authority) 

 
☐   Purchase Agreement (attached as Appendix A) 
 
☐   Joinder to the Trust Agreement (attached to Appendix B) 
 
☐   Irrevocable Proxy (attached as Appendix C) 
 
☐   Accreditation Letter of Accredited Investor Status (attached as Appendix D) 
 
 

ALL DOCUMENTS SHOULD BE DELIVERED TO: 
 

NexPoint Real Estate Advisors IV, L.P. 
c/o DST Systems 
430 W. 7th Street 

Kansas City, MO 64105 
Fax: 972.752.3654 

 

QUESTIONS? 

For questions or assistance, please contact Brian Fuentes, Director of Shareholder Services, at 214-550-8274.  
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Before deciding to subscribe, please read carefully the Private Placement Memorandum dated January 3, 2024 and all 
exhibits and supplements thereto (collectively, the “Memorandum”) for the Interests in the Trust formed for the purpose 
of acquiring a medical device research and development facility located at 11200 Hudson Road, Woodbury, Minnesota 
55129.  The Trust will be managed by NREA LS III Manager, LLC, a Delaware limited liability company (the 
“Manager”).  Defined terms used herein and not otherwise defined shall have the meaning ascribed to them in the 
Memorandum. 

EACH PROSPECTIVE PURCHASER SHOULD EXAMINE THE SUITABILITY OF THIS TYPE OF 
INVESTMENT IN THE CONTEXT OF HIS, HER, OR ITS OWN NEEDS, PURCHASE OBJECTIVES, AND 
FINANCIAL CAPABILITIES AND SHOULD MAKE HIS, HER, OR ITS OWN INDEPENDENT 
INVESTIGATION AND DECISION AS TO SUITABILITY AND AS TO THE RISK AND POTENTIAL GAIN 
INVOLVED.  ALSO, EACH PROSPECTIVE PURCHASER IS ENCOURAGED TO CONSULT WITH HIS, 
HER, OR ITS ATTORNEY, ACCOUNTANT, FINANCIAL CONSULTANT OR OTHER BUSINESS OR TAX 
ADVISOR REGARDING THE RISKS AND MERITS OF THE PROPOSED INVESTMENT. 

This Offering is limited to a purchaser who is established to have met all of the qualifications set forth in the 
Memorandum.  If you satisfy these qualifications and desire to purchase the Interests, please complete, execute, and 
deliver the following:  (i) this Purchaser Questionnaire, (ii) if you are an entity (as opposed to a natural person), the entity 
documents described herein, and (iii) the Accreditation Letter of Accredited Investor Status. 

Upon receipt of the signed Purchaser Questionnaire, verification of your investment qualifications, and acceptance of 
your subscription, the Manager will notify you of receipt and acceptance of your subscription.  The Manager reserves 
the right, in its sole discretion, to accept or reject a subscription for any reason whatsoever. 
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This document relates to the undersigned’s intention to purchase Interests in the Trust.  To induce the Manager to 
accept the Purchase Agreement and as further consideration for such acceptance, I hereby make the following 
representations, warranties and acknowledgments, with the full knowledge that the Manager will expressly rely thereon 
in making a decision to accept or reject my Purchase Agreement: 
 

 
 

NAME FOR REGISTRATION OF CLASS 1 OWNERSHIP: 
 

____________________________________________________________________________ 
 
Print name of purchaser exactly as you would like title to be vested. If this is a Section 1031 Exchange, the name 
should match that of the relinquished property owner. 
 

MY EQUITY INVESTMENT AMOUNT:  
 

$_____________________________________________ 
The minimum purchase for Purchasers is $100,000 (representing $100,000 of equity and $102,083 of debt), subject 
to the terms, conditions, acknowledgments, representations and warranties stated herein and in the Memorandum. 

 
Memorandum #:______________________________ 

Please insert the copy number of the Memorandum that you reviewed/received (located on the top right corner of the 
Memorandum). 

FUNDS TO CLOSE: 
 
☐ I have enclosed a check, in the amount of my equity investment indicated above, payable to “UMB Bank, NA, as 

Escrow Agent for NexPoint Life Sciences III DST.”  
 
☐ I am conducting a Section 1031 Exchange for this investment, and my accommodator will wire funds once 

requested by escrow. 
  
☐ Funds will be wired by me once requested by escrow.  
 

 

Address: __________________________________________________________________________ 

City:___________________________________ State__________________  Zip Code:_____________________ 

Mailing Address (if different) _________________________________________________________ 

City:___________________________________ State__________________  Zip Code:_____________________ 

Contact Phone No.:________________________ Secondary Contact Number: ___________________________ 

E-mail Address:_________________________________________________________________________________ 

My Primary State of Residence (or if entity, state of formation): ____________________________________ 

Authorization for Electronic Delivery (Optional) 

If you would like to authorize the Sponsor to provide statements, updates and/or reports electronically, please provide 
a valid email address below. If you would prefer to receive this information through the mail, proceed to Section 3 
below. You may change your electronic delivery preferences and the email address we have on file for you at any 
time. 

 

1. SUBSCRIPTION INFORMATION 

2. PURCHASER INFORMATION 
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Email Address: __________________________________________________________________________ 

 
 
Choose from the ownership structures listed below and fill in the requested information. 

(Note: The Trust’s transfer agent’s anti-money laundering program, formulated under U.S. Patriot Act regulations, 
requires the gathering of personal information requested below for any authorized signatory of an entity investing into 
securities offerings and receiving distributions.) 

 
IF AN INDIVIDUAL(S) 
 
Name:__________________________________________________________________________________________ 
 
Social Security No.: ___________________________________   Date of Birth: ______________________________ 
 
Co-Investor/Spouse Name: _________________________________________________________________________ 
 
Social Security No.: ____________________________________ Date of Birth:_______________________________ 

Please check one: 
☐ A single person 
☐ As joint tenants (joint tenants have right of survivorship) 
☐ Spouses, as joint tenants 
☐ Spouses, as community property 
☐ A married person, as his/her sole and separate property (Note: If a spouse is not an Investor, see Section 10 of this 
Purchaser Questionnaire) 

IF A TRUST 

Please enclose a COMPLETE copy of the trust documents, as amended to date, and, as necessary, the resolutions of the 
trustees authorizing the purchase of the Interests. 

Name of Trust: __________________________________________________________________________________ 
 
Trust Tax ID #: __________________________________ Date of Trust: _____________________________________ 

Trustee Name: ___________________________________________________________________________________ 

Trustee Social Security No.:_____________________________________ Date of Birth: ________________________ 

Co-Trustee Name: ________________________________________________________________________________ 

Co-Trustee:  Social Security No.: ________________________________ Date of Birth: ________________________ 

IF A LIMITED LIABILITY COMPANY 

Please enclose a COMPLETE copy of (i) the operating agreement, as amended to date, (ii) the certificate of formation, 
as amended to date, (iii) a current and complete list of all members and managers, and (iv) the resolutions of the members 

3. OWNERSHIP INFORMATION 
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and/or managers authorizing the purchase of the Interests and providing authority to execute documents on behalf of the 
company. 

Name of Entity: _________________________________________________________________________________ 

Entity’s Tax ID Number: _________________________________________ State of Formation: _________________ 
 
Name of Signatory: _______________________________________________________________________________ 
 
Title:  ☐ Member      ☐ Manager    ☐ Managing Member  

Signatory’s Social Security No.: ____________________________________   Date of Birth:_____________________ 

Name of Signatory: _______________________________________________________________________________ 

Title:  ☐ Member      ☐ Manager    ☐ Managing Member 

Signatory’s Social Security No.: __________________________________   Date of Birth:_______________________ 

IF A CORPORATION 

Please enclose a COMPLETE copy of (i) the articles of incorporation, as amended to date, (ii) the bylaws, as amended 
to date, (iii) a list of all directors and shareholders of the corporation, and (iv) the resolutions of the board of directors 
authorizing the purchase of the Interests and providing authority to execute documents on behalf of the corporation. 

Name of Corporation: _____________________________________________________________________________ 

Entity’s Tax ID Number: _______________________________________ State of Formation: ___________________ 

Name of Signatory: _______________________________________________________________________________ 

Title:  ☐ President   ☐ Vice President   ☐ Secretary   ☐ Other __________________________________________ 

Signatory’s Social Security No.: __________________________________   Date of Birth: _______________________ 

Name of Signatory: _______________________________________________________________________________ 

Title:  ☐ President   ☐ Vice President   ☐ Secretary   ☐ Other ___________________________________________ 

Signatory’s Social Security No.: ___________________________________  Date of Birth: ______________________ 

IF A PARTNERSHIP 

Please enclose a COMPLETE copy of (i) the partnership agreement, as amended to date, (ii)  
a list of all partners (both general and limited), and (iii) the resolutions of the partnership authorizing the purchase of the 
Interests and providing authority to execute documents on behalf of the partnership. 

Name of Partnership: ______________________________________________________________________________ 

Entity’s Tax ID Number: ________________________________________ State of Formation: ___________________ 
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Name of Signatory: _______________________________________________________________________________ 

Title:  ☐ General Partner    ☐ Other _________________________________________________________________ 

Signatory’s Social Security No.: ___________________________________   Date of Birth: ______________________ 

Name of Signatory: _______________________________________________________________________________ 

Title:  ☐ General Partner    ☐ Other _________________________________________________________________ 

Signatory’s Social Security No.: ____________________________________   Date of Birth:____________________ 
 

 

I hereby represent and warrant that I am an “accredited investor” as defined in Rule 501(a) of Regulation D 
promulgated under the Securities Act of 1933, as amended (the “Securities Act”)  

(Check all that apply under the appropriate ownership structure for your investment): 
 
INDIVIDUAL INVESTORS: 

☐ I have a net worth, or joint net worth with my spouse1 of more than $1,000,000.2   

☐ I have individual income in excess of $200,000, or joint income with my spouse in excess of $300,000, in each 
 of the two most recent years, and I have a reasonable expectation of reaching the same income level in the current 
 year. 

☐  I am a director, executive officer, manager, or person serving in a similar capacity of (1) the Trust; (2) the 
Manager; or (3) any of the Manager’s managing affiliates. 

☐  I am an employee of (1) the Trust, the Manager, or any of the Manager’s affiliates who in such role has participated 
in investment activities of the Trust or one or more other affiliated investment vehicles; or (2) an unaffiliated 
Section 3(c)(1) or 3(c)(7) fund or any of its managing entities who, in such role, has participated in the investment 
activities of the Trust, in either case for at least the past 12 months in connection with my regular job duties. 

☐  I am a natural person (1) holding a Series 7, 65 or 82 license administered by the Financial Industry Regulatory 
Authority (“FINRA”); and (2) whose license remains in good standing3. 

TRUST INVESTORS: 

☐ The Trust is a revocable trust, and all of the grantors meet one of the qualifications under “Individual Investors” 
 above. 

                                                      
1 The term “spouse” includes a “spousal equivalent” which is defined as a cohabitant occupying a relationship generally equivalent to 
that of a spouse. 
2 For purposes of calculating such net worth: (1) your primary residence shall not be included as an asset, (2) indebtedness secured 
by your primary residence, up to the estimated fair market value of the primary residence as of the date on which an Interest is 
purchased, shall not be included as a liability (except that if the amount of such indebtedness outstanding as of the date on which an 
Interest is purchased exceeds the amount outstanding 60 days before such date, other than as a result of the acquisition of the primary 
residence, the amount of such excess shall be included as a liability), and (3) indebtedness that is secured by your primary residence 
in excess of the estimated fair market value of the primary residence as of the date on which an Interest is purchased shall be included 
as a liability. 
3 Purchasers making this election must enclose with their completed Purchaser Questionnaire and Purchase Agreement a detailed 
report from FINRA’s BrokerCheck website (https://brokercheck.finra.org/) (i) verifying that the subscriber passed a Series 7, Series 
65 or Series 82 exam, and (ii) confirming that his or her license remains in good standing. 

4. ACCREDITED INVESTOR CERTIFICATION 
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☐ The Trust has total assets in excess of $5,000,000 and was not formed for the specific purpose of acquiring 
 Interests, and the purchase is directed by a person who has such knowledge and experience in financial and 
 business matters that he or she is capable of evaluating the merits and risks of an investment in the Interests as 
 described in Rule 506(b)(2)(ii) under the Securities Act; OR the trustee or co-trustee of the trust is a bank, 
 insurance company, registered investment company, business development company, or small business investment 
 company (under Rule 501(a)(1) of Regulation D promulgated under the Securities Act). 

☐ The Trust is an irrevocable trust (1) that has all of the characteristics set forth in Question 255.24 of the SEC’s  
Compliance and Disclosure Interpretations; and (2) whose grantor satisfies one or more of the accreditation 
standards set forth under this Purchase Questionnaire.  
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CORPORATION, PARTNERSHIP, LLC, OR OTHER ENTITY INVESTORS: 

☐ The subscribing entity is a corporation, a business trust, a partnership, a limited liability company, an Indian tribe, 
a labor union, a governmental body or fund, or an entity organized under the laws of a country other than the 
United States of America not formed for the specific purpose of acquiring the Interests, owning investments4 in 
excess of $5,000,000. 

☐ The subscribing entity is a broker or dealer registered pursuant to Section 15 of the Securities Exchange Act of 
1934, as amended. 

☐  The subscribing entity is either (1) registered with the United States Securities and Exchange Commission as an 
investment adviser or exempt from such registration under Section 203(l) or (m) of the Investment Advisers Act 
of 1940, as amended (the “Advisers Act”); or (2) registered as an investment adviser or equivalent under the laws 
of any state of the United States of America. 

☐ The subscribing entity is an investment company registered under the Investment Company Act of 1940, as 
 amended. 

☐ The subscribing entity is a business development company (as defined in Section 2(a)(48) of the Investment 
 Company Act of 1940, as amended). 

☐ The subscribing entity is a Small Business Investment Company licensed by the U.S. Small Business 
 Administration under Section 301(c) or (d) of the Small Business Investment Act of 1958, as amended. 

☐ The subscribing entity is a private business development company (as defined in Section 202(a)(22) of the 
Advisers Act). 

☐  The subscribing entity is a “rural business investment company” as defined in Section 384A of the Consolidated 
Farm and Rural Development Act, as amended. 

☐ The subscribing entity is a bank as defined in Section 3(a)(2) of the Securities Act, any savings and loan 
 association or other institution as defined in Section 3(a)(5)(A) of the Securities Act whether acting in its 
 individual or fiduciary capacity, or any insurance company as defined in Section 2(a)(13) of the Securities Act. 

☐  The subscribing entity is a “family office” or “family client” (each as defined in Rule 202(a)(11)(G)-1 of the 
Advisers Act) of a family office that: (1) in excess of $5,000,000 in assets under management; (2) was not formed 
for the specific purpose of acquiring the Interests; and (3) whose purchase of Interests is directed by a person who 
has such knowledge and experience in financial and business matters and is capable of evaluating the merits and 
risks of purchasing Interests. 

☐ All of the equity owners of the subscribing entity are “accredited investors” as such term is defined in Rule 501(a) 
of Regulation D promulgated under the Securities Act. 

 
  

                                                      
4 For purposes of this provision, "investments" is defined in Rule 2a51-1(b) under the Investment Company Act of 1940, as amended.  
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FOR ALL INVESTORS 

I have such knowledge and experience in financial and business matters that I am capable of evaluating the merits and 
risks of a purchase of the Interests.  The following is a description of my experience in financial and business matters: 

_______________________________________________________________________________________________ 

_______________________________________________________________________________________________ 

THE INTERESTS HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, 
OR THE SECURITIES LAWS OF ANY STATES AND ARE BEING OFFERED AND SOLD IN RELIANCE ON 
EXEMPTIONS FROM THE REGISTRATION REQUIREMENTS OF SAID ACT AND SUCH LAWS. THE 
INTERESTS ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE 
TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER SAID ACT AND SUCH LAWS PURSUANT TO 
REGISTRATION OR EXEMPTION THEREFROM. THE INTERESTS HAVE NOT BEEN APPROVED OR 
DISAPPROVED BY THE SECURITIES AND EXCHANGE COMMISSION, ANY STATE SECURITIES 
COMMISSION OR OTHER REGULATORY AUTHORITY, NOR HAVE ANY OF THE FOREGOING 
AUTHORITIES PASSED UPON OR ENDORSED THE MERITS OF THIS OFFERING OR THE ACCURACY OR 
ADEQUACY OF THE MEMORANDUM.  ANY REPRESENTATION TO THE CONTRARY IS UNLAWFUL. 

I have read the Memorandum, and I have specifically read, and specifically acknowledge and agree to the matters set 
forth in the section titled “FEDERAL INCOME TAX CONSEQUENCES.” I have also read Section 6.1 of the Purchase 
Agreement which provides, in relevant part, that the Purchaser: “ i)  UNDERSTANDS AND IS AWARE THAT 
THERE ARE SUBSTANTIAL UNCERTAINTIES REGARDING THE TREATMENT OF THE 
UNDERSIGNED’S PURCHASED INTEREST AS AN INTEREST IN REAL PROPERTY FOR FEDERAL 
INCOME TAX PURPOSES AND HAS READ THE ENTIRE MEMORANDUM AND FULLY UNDERSTANDS 
THAT THERE IS A RISK THAT THE UNDERSIGNED’S INTEREST WILL NOT BE TREATED AS AN 
INTEREST IN REAL PROPERTY FOR FEDERAL INCOME TAX PURPOSES; ii) HAS INDEPENDENTLY 
OBTAINED ADVICE FROM ITS LEGAL COUNSEL AND/OR ACCOUNTANT REGARDING ANY TAX 
DEFERRED EXCHANGE UNDER CODE SECTION 1031, INCLUDING, WITHOUT LIMITATION, 
WHETHER THE ACQUISITION OF THE UNDERSIGNED’S PURCHASED INTEREST PURSUANT TO 
THIS AGREEMENT MAY QUALIFY AS PART OF A TAX-DEFERRED EXCHANGE, AND THE 
UNDERSIGNED IS RELYING ON SUCH ADVICE AND NOT ON THE OPINION OF COUNSEL ISSUED TO 
SELLER; iii) IS AWARE THAT ALTHOUGH THE IRS HAS ISSUED REVENUE RULING 2004-86, 2004-2 
C.B. 191 SPECIFICALLY ADDRESSING DELAWARE STATUTORY TRUSTS, THE REVENUE RULING IS 
MERELY GUIDANCE AND IS NOT A ‘SAFE-HARBOR’ FOR TAXPAYERS OR SPONSORS, AND, 
WITHOUT THE ISSUANCE OF A PRIVATE LETTER RULING ON A SPECIFIC OFFERING, THERE IS 
NO ASSURANCE THAT THE UNDERSIGNED’S INTEREST WILL NOT BE PARTNERSHIP INTERESTS 
FOR FEDERAL INCOME TAX PURPOSES; iv)  UNDERSTANDS THAT NEITHER CONTRIBUTOR, 
SELLER NOR SPONSOR HAS OBTAINED, AND WILL NOT REQUEST, A RULING FROM THE IRS THAT 
THE UNDERSIGNED’S INTEREST WILL BE TREATED AS AN UNDIVIDED INTEREST IN REAL 
PROPERTY AS OPPOSED TO AN INTEREST IN A PARTNERSHIP; v) UNDERSTANDS THAT THE TAX 
CONSEQUENCES OF AN INVESTMENT IN THE UNDERSIGNED’S INTEREST, ESPECIALLY THE 
TREATMENT OF THE TRANSACTION DESCRIBED HEREIN UNDER CODE SECTION 1031 AND THE 
RELATED RULES, ARE COMPLEX AND VARY WITH THE FACTS AND CIRCUMSTANCES OF EACH 
INDIVIDUAL BUYER; vi)  UNDERSTANDS THAT, NOTWITHSTANDING THE OPINION OF TAX 
COUNSEL ISSUED TO SELLER STATING THAT AN INTEREST PURCHASED IN THIS OFFERING 
‘SHOULD’ BE CONSIDERED A REAL PROPERTY INTEREST AND NOT A PARTNERSHIP INTEREST 
FOR FEDERAL INCOME TAX PURPOSES, NO ASSURANCE CAN BE GIVEN THAT THE IRS WILL 
AGREE WITH THIS OPINION; AND vii) SHALL, FOR FEDERAL INCOME TAX PURPOSES, REPORT 
THE PURCHASE OF THE PURCHASED INTEREST BY THE UNDERSIGNED PURSUANT TO THIS 
AGREEMENT AS A PURCHASE BY THE UNDERSIGNED OF A DIRECT OWNERSHIP INTEREST IN THE 
PROPERTY.” 

5. ACCREDITED INVESTOR REPRESENTATIONS 

Not 
For 

Use
 W

ith
 C

lie
nts



 

 
10 

I hereby agree to indemnify, defend and hold harmless the Sponsor, the Manager, the Trust and all of their members, 
managers, officers, affiliates and advisors, of and from any and all damages, losses, liabilities, costs and expenses 
(including attorneys’ fees and costs) that they may incur by reason of my failure to fulfill all of the terms and conditions 
of the associated Purchase Agreement or by reason of the untruth or inaccuracy of any of the representations, warranties 
or agreements contained herein or in any other documents I have furnished to any of the foregoing in connection with 
this transaction.  This indemnification includes, but is not limited to, any damages, losses, liabilities, costs and expenses 
(including reasonable attorneys’ fees and costs) incurred by the Sponsor, the Manager, the Trust or any of their members, 
managers, officers, affiliates or advisors, in defending against any alleged violation of federal or state securities laws 
which is based upon or related to any untruth of, or inaccuracy in, any of the representations, warranties or agreements 
contained herein or in any other documents I have furnished to any of the foregoing in connection with this transaction. 

In connection with this Purchaser Questionnaire, a consumer report may be requested.  Upon my request, I will be 
informed whether or not such a report was requested, and, if so, the name and address of the consumer reporting agency 
that furnished the report.  I hereby authorize such reports and verification of my employment history. 

To the extent I am purchasing an Interest in connection with a Section 1031 Exchange, I agree to provide the Sponsor 
(including its representatives and agents), upon request, any documentation relating to my identification of replacement 
properties with respect to such tax-deferred exchange. 

Neither I nor any subsidiary, affiliate, owner, shareholder, partner, member, indemnitor, guarantor or related person or 
entity: 

(a)  is a Sanctioned Person (as defined below); 
(b)  has more than 15% of its assets in Sanctioned Countries (as defined below); or 
(c)  derives more than 15% of its operating income from investments in, or transactions with, Sanctioned Persons 

or Sanctioned Countries. 
 

For purposes of the foregoing, a “Sanctioned Person” shall mean (a) a person named on the list of “specially designated 
nationals” or “blocked persons” maintained by the U.S. Office of Foreign Assets Control (“OFAC”) at 
http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx, or as otherwise published from time to 
time, or (b) (1) an agency of the government of a Sanctioned Country, (2) an organization controlled by a Sanctioned 
Country, or (3) a person resident in a Sanctioned Country, to the extent subject to a sanctions program administered by 
OFAC.  A “Sanctioned Country” shall mean a country subject to a sanctions program identified on the list maintained 
by OFAC and available at http://www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx, or as 
otherwise published from time to time. 

* * * * * * * * * * * 

Escrow Representation:  I acknowledge that the Escrow Agent is acting solely as a depository in connection with 
the Offering and makes no recommendation or endorsement with respect to such Offering, and the Escrow Agent 
has made no investigation regarding the Offering, the Trust or its affiliates, the Property or any other related 
person or entity. 
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For Investors Conducting a Section 1031 Exchange: 
 
I hereby confirm that the acquisition of Interests is part of a tax-deferred exchange pursuant to Section 1031 of the 
Internal Revenue Code, pursuant to an Exchange Agreement between Buyer and my qualified intermediary (the 
“Accommodator”) whose address, telephone number and contact person are as follows (Please complete in full): 
 
Name: __________________________________________________________________________________________ 

Company: _______________________________________________________________________________________ 

Street Address: ___________________________________________________________________________________ 

City:_________________________________________________________     Zip Code: ________________________ 

Phone No.: ______________________________________________________________________________________ 

Email Address: ___________________________________________________________________________________ 

Types of Funds for Equity Investment are as Follows: 
 
☐  My entire equity investment, as denoted in Section 1, is derived from Section 1031 Exchange proceeds.  
 
☐ My equity investment will be both exchanged equity and cash, as indicated below: 

Section 1031 Exchange Funds: $_________________________________ 

Cash to be Contributed:   $______________________________________ 

Total Equity Investment: $______________________________________ 

 
Authorization of Inquiry. 
 
☐ By checking the box, I acknowledge my understanding, that by signing this form, I am authorizing the Trust 

and its authorized representatives to contact the Accommodator (Qualified Intermediary) to obtain and confirm 
the following information: 

 
 Funds available for exchange; 
 Expiration date of 45-day identification period; and 
 Expiration date of 180-day exchange period. 

 
The Trust will use this information solely for the purpose of approving the undersigned’s investment in the 
Interest and establishing the required time period for completing the exchange. 

 
  

6. ACCOMMODATOR (QUALIFIED INTERMEDIARY) INFORMATION / 
AUTHORIZATION 
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Elect which distribution option you prefer from the following three choices: 
 
☐ Direct Deposit – please attach a pre-printed, voided check and fill in information below.  (Note: The account 

must be ACH-eligible, and the investor must be the direct recipient of those funds. You may not direct deposit to a 
brokerage account.) An automated deposit entry shall constitute the receipt for each transaction. This authority is 
to remain in force until the Trust has received written notification from you of its termination in a manner 
acceptable to the Trust. In the event that the Trust deposits funds erroneously into your account, the Trust is 
authorized to debit your account for the amount of the erroneous deposit.   

 
Name of Institution: __________________________________________________________________________ 
 
Institution Address: __________________________________________________________________________ 

 
City: ______________________________________  State: _______________  Zip Code: _________________ 
 
Name on Account: ___________________________________________________________________________ 
 
Routing Number:____________________________  Account Number:_________________________________ 
 

☐  Check to be mailed to a brokerage account or party other than the registered owner. Please provide applicable 
information below.   

 
Name of Institution: ________________________________  Account Number: _________________________ 

Institution Address: _________________________________________________________________________ 

City: ______________________________________  State: _____________  Zip Code: ___________________ 

Name on Account: _________________________________________________________________________ 

☐  Check to be mailed to investor’s address of record, as listed in Section 2 of this Purchaser Questionnaire. 
 

Authorization of Release Information to Registered Representative and Broker-Dealer 

By signing this Purchaser Questionnaire, I/we hereby authorize the Trust and its affiliates, as well as any property 
manager or asset manager, to release to my registered representative and the broker-dealer listed herein (i) any tax 
reporting information related to the Interests, and (ii) any ongoing information related to the operation and performance 
of any assets held by the Trust.  
 
The Trust and its affiliates, as well as any property manager, asset manager or tenant, shall be authorized to release such 
information and documentation throughout the holding period of the Interests, which includes the release of information 
regarding the eventual sale of my Interests. 
 
Please note: Your registered representative and the broker-dealer named herein will receive all information regarding 
your initial purchase of the Interests. You may revoke your authorization to the release of information to your registered 
representative and broker-dealer by providing written notice of such revocation to the Trust for any information to be 
released thereafter. 
 

7. DISTRIBUTION INFORMATION 

8. INFORMATION RELEASE 
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Election Not to Authorize Release 

If you do not wish to authorize the release of the information as stated above, please check the appropriate boxes below: 

☐        I/We do not authorize the Trust, its affiliates, and any property manager or asset manager, to release to the 
registered representative or the broker-dealer named in Section 12 of this Purchaser Questionnaire the following 
information (check all that apply): 

☐ Tax reporting information related to my/our Interests. 

 ☐ Ongoing information related to the operation and performance of any assets held by the Trust, 
including the eventual sale of my/our Interests. 

Notwithstanding anything to the contrary contained herein, I/we acknowledge that all information regarding 
my/our initial purchase of the Interests will be provided to my/our registered representative. 
 

 
 
I attest to the foregoing Accredited Investor Representations and hereby represent and warrant to Seller that all 
representations and warranties contained herein are true and correct 

EXECUTED ON THIS ______________________ DAY OF ____________________________, 20_____________ 

IF INDIVIDUAL INVESTORS 

(Note: If a spouse is not an Investor, see Section 10 of this Purchaser Questionnaire) 

Signature: _______________________________________________________________________________________ 

Name:__________________________________________________________________________________________ 

Co-Investor Signature (if applicable): _________________________________________________________________ 

Name: __________________________________________________________________________________________ 
 
IF A LIMITED LIABILITY COMPANY 

The undersigned hereby represents, warrants and agrees that (i) the undersigned is either the authorized manager or 
authorized representative of the limited liability company named below (the “LLC”), (ii) the undersigned has been duly 
authorized by the LLC to acquire the Interests and has all requisite power and authority to acquire the Interests, and (iii) 
the undersigned has all requisite authority to execute this Purchaser Questionnaire and the Purchase Agreement. 

Name of LLC:____________________________________________________________________________________ 

Signature: _______________________________________________________________________________________ 

Co-Investor Signature (if applicable): _________________________________________________________________ 
 
Name: __________________________________________________________________________________________ 

Title: __________________________________________________________________________________________ 
 
 
 
 

9. EXECUTION 
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IF A PARTNERSHIP 

The undersigned hereby represents, warrants and agrees that (i) the undersigned is a general partner of the partnership 
named below (the “Partnership”), (ii) the undersigned general partner has been duly authorized by the Partnership to 
acquire the Interests and the general partner has all requisite power and authority to acquire the Interests, and (iii) the 
undersigned has all requisite authority to execute this Purchaser Questionnaire and the Purchase Agreement. 

Name of Partnership:______________________________________________________________________________ 

Signature: _______________________________________________________________________________________ 

Co-Investor Signature (if applicable): _________________________________________________________________ 

Name: __________________________________________________________________________________________ 

Title: ___________________________________________________________________________________________ 

IF A CORPORATION 

The undersigned hereby represents, warrants and agrees that (i) the undersigned has been duly authorized by all requisite 
action on the part of the corporation listed below (the “Corporation”) to acquire the Interests, (ii) the Corporation has 
all requisite power and authority to acquire the Interests, and (iii) the undersigned has all requisite authority to execute 
this Purchaser Questionnaire and the Purchase Agreement. 

Name of Corporation: _____________________________________________________________________________ 

Signature: _______________________________________________________________________________________ 

Co-Investor Signature (if applicable): _________________________________________________________________ 

Name: __________________________________________________________________________________________ 

Title: ___________________________________________________________________________________________ 

IF A TRUST 

The undersigned hereby represents, warrants and agrees that (i) the undersigned trustee is duly authorized by the terms 
of the trust instrument for the trust set forth below to acquire the Interests, (ii) the undersigned, as trustee, has all requisite 
power and authority to acquire the Interests for the trust, and (iii) the undersigned trustee has all requisite authority to 
execute this Purchaser Questionnaire and the Purchase Agreement.  

Name of Trust: ___________________________________________________________________________________ 
 
Signature: _______________________________________________________________________________________ 
 
Name: __________________________________________________________________________________________ 
 
Title: ___________________________________________________________________________________________ 
 
Signature (Co-Trustee): ____________________________________________________________________________ 

Name: __________________________________________________________________________________________ 

Title:___________________________________________________________________________________________ 
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This section is applicable to the following community property states: Arizona, California, Idaho, Louisiana, Nevada, 
New Mexico, Texas, Washington, and Wisconsin. Alaska, Florida, Kentucky, Tennessee, and South Dakota are opt-in 
community property states that give both parties the option to make their property community property. 
 
I, _____________________________, spouse of ______________________ have read and approved the foregoing 
Purchaser Questionnaire.  I hereby appoint my spouse as my attorney-in-fact with respect to the exercise of any rights 
related to the Interests and agree to be bound by the provisions of the Purchase Agreement, Trust Agreement, and any 
other document related to such Interests (collectively, the “Purchase Documents”) insofar as I may have any rights in 
said Purchase Documents or any property subject thereto under the community property laws of the State of ___________ 
or similar laws relating to marital property in effect in the state of our residence as of the date of the signing of this 
Purchaser Questionnaire or the Purchase Documents. 
 
Executed on this ___________________________ day of _____________________________, 20________________ 

Signature: _______________________________________________________________________________________ 

Name: __________________________________________________________________________________________ 

 

 

I declare that the information supplied herein is true and correct and may be relied upon by the Trust in connection with 
my investment. Under penalties of perjury, by signing this Purchaser Questionnaire, I hereby certify that (a) I have 
provided herein my correct Taxpayer Identification Number; (b) I am not subject to backup withholding as a result of a 
failure to report all interest or dividends, or the IRS has notified me that I am no longer subject to backup withholding, 
and (c) except as otherwise expressly indicated above, I am a U.S. person (including a U.S. resident alien).  If the IRS 
has notified you that you are subject to backup withholding, then you must strike out the language in clause (b) 
in the certificate above. 

Definition of a U.S. person – For U.S. federal tax purposes, you are considered a U.S. person if you are: 
 an individual who is a U.S. citizen or U.S. resident alien, 
 a partnership, corporation, company, or association created or organized in the United States or under the laws     
       of the United States; 
  An estate (other than a foreign estate); or 
  A domestic trust (as defined in Treasury Regulations Section 301.7701-7). 

 
If you desire to purchase the Interests and are an entity or arrangement treated as a partnership for U.S. federal income 
tax purposes, stop completing this Purchaser Questionnaire and contact the Sponsor immediately.  The tax 
treatment of the partnership and a partner in the partnership will generally depend upon the status of the partner and the 
activities of the partnership.  Prospective Purchasers who are partnerships, or that invest in the Interests through a 
partnership, should consult with their tax advisers regarding the tax consequences to them. 
 
The IRS does not require your consent to any provisions of this document other than the certifications required 
to avoid backup withholding. 
 
Signature: _______________________________________________________________________________________ 

Name: __________________________________________________________________________________________ 

Name of Investing Entity (if applicable): _______________________________________________________________ 

10. SPOUSAL CONSENT FOR INDIVIDUAL PURCHASERS 

11. SUBSTITUTE FORM W-9 
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Signer’s Title (if Investor is an Entity): ________________________________________________________________ 

Date: ___________________________________________________________________________________________ 

Signature (of spouse or second investor): _______________________________________________________________ 

Name: __________________________________________________________________________________________ 

Date: __________________________________________________________________________________________ 
 

 
 
Purchaser suitability requirements have been established by the Trust and fully disclosed in the Memorandum under 
“WHO MAY INVEST” and in the Purchaser Questionnaire. Before recommending the purchase of an Interest, we have 
reasonable grounds to believe, on the basis of information supplied by the subscriber concerning his, her, or its investment 
objectives, other investments, financial situation and needs, and other pertinent information that: (i) the subscriber is an 
Accredited Investor as defined in Section 501(a) of Regulation D promulgated under the Securities Act and meets the 
investor suitability requirements set forth in the Memorandum and the Purchaser Questionnaire, (ii) the subscriber has a 
net worth and income sufficient to sustain the risks inherent in the Interests, including loss of investment and lack of 
liquidity, and (iii) the Interests are otherwise a suitable purchase for the subscriber.  We will maintain in our files 
documents disclosing the basis upon which the suitability of this subscriber was determined as well as documents 
establishing a pre-existing relationship with the subscriber. 

We verify that the above subscription either does not involve a discretionary account or, if so, that the subscriber’s prior 
written approval was obtained relating to the liquidity and marketability of the Interests during the term of the purchase. 

Name of Purchaser: _____________________________________________________________________________  

Broker-Dealer/Registered Investment Adviser (“RIA”) Firm Name:_________________________________________ 

Registered Representative Name:__________________________________________________________________  

Registered Representative’s CRD Number:__________________________________________________________  

Registered Representative’s Company: _____________________________________________________________  

Registered Representative’s Rep & Branch Number: ___________________________________________________  

Branch Address, City, State, Zip: ___________________________________________________________________ 

Branch Fax Number: _____________________________________________________________________________ 

Email Address:__________________________________________________________________________________ 

We affirm the Broker-Dealer/RIA and Registered Representative noted above are properly licensed in the state of 
residence of the Purchaser. 

We hereby certify that the Registered Representative noted above is not or has not been: 

(a)  Convicted, within 10 years of the date hereof (the “Effective Date”) of any felony or misdemeanor that was: 

(i) In connection with the purchase or sale of any security; 

(ii) Involving or making of any false filing with the Securities and Exchange Commission (or “SEC”); or 

12. BROKER-DEALER AND RIA REPRESENTATIONS 
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(iii) Arising out of the conduct of the business of an RIA, underwriter, broker, dealer, municipal securities dealer, 
investment adviser or paid solicitor of purchasers of securities. 

(b) Subject to any order, judgment or decree of any court of competent jurisdiction, entered within 5 years before the 
Effective Date, that restrains or enjoins such person from engaging or continuing in any conduct or practice: 

(i) In connection with the purchase or sale of any security; 

(ii) Involving the making of any false filing with the SEC; or 

(iii) Arising out of the conduct of the business of an RIA, underwriter, broker, dealer, municipal securities dealer, 
investment adviser or paid solicitor of purchasers of securities. 

(c) Subject to a final order of a state securities commission (or an agency or officer of a state performing like functions), 
a state authority that supervises or examines banks, savings associations or credit unions, a state insurance 
commission (or an agency or officer of a state performing like functions), an appropriate federal banking agency, 
the U.S. Commodity Futures Trading Commission or the National Credit Union Administration that: 

(i) As of the Effective Date, bars the person from: 

(1) Association with an entity regulated by such commission, authority, agency or officer; 

(2) Engaging in the business of securities, insurance or banking; or 

(3) Engaging in savings association or credit union activities. 

(ii) Constitutes a final order based on a violation of any law or regulation that prohibits fraudulent, manipulative 
or deceptive conduct entered within 10 years before the Effective Date. 

(d) Subject to an order of the SEC pursuant to sections 15(b) or 15B(c) of the Exchange Act or section 203(e) or (f) of 
the Advisers Act that, at the time of such sale:  

(i) Suspends or revokes such person’s registration as an RIA, broker, dealer, municipal securities dealer or 
investment advisor;  

(ii) Places limitations on the activities, functions or operations of such person; or 

(iii) Bars such person from being associated with any entity or from participating in the offering of any penny stock. 

(e) Subject to any order of the SEC entered within 5 years before the Effective Date, as of the date hereof, that orders 
the person to cease and desist from committing or causing a violation or future violation of:  

(i) Any scienter-based anti-fraud provisions of the federal securities laws including, without limitation, section 
17(a)(1) of the Securities Act, section 10(b) of the Exchange Act and 17 CFR 240.10b-5, section 15(c)(1) of 
the Exchange Act and section 206(1) of the Investment Advisers Act, or any other rule or regulation thereunder; 
or 

 
(ii) Section 5 of the Securities Act. 

(f) Suspended or expelled from membership in, or suspended or barred from association with, a member of a registered 
national securities exchange or a registered national or affiliated securities association for any act or omission to act 
constituting conduct inconsistent with just and equitable principles of trade. 

(g) Filed (as a registrant or issuer), or was named as an underwriter in, any registration statement or Regulation A 
offering statement filed with the SEC that, within 5 years of the Effective Date, was the subject of a refusal order, 
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stop order or order suspending the Regulation A exemption, or is, at the time of such sale, the subject of an 
investigation or proceeding to determine whether a stop order or suspension order should be issued.  

(h) Subject to a United States Postal Service false representation order entered within 5 years before the Effective Date, 
or is, at the Effective Date, subject to a temporary restraining order or preliminary injunction with respect to conduct 
alleged by the United States Postal Service to constitute a scheme or device for obtaining money or property through 
the mail by means of false representations. 

The representations and warranties above are and shall be continuing representations and warranties throughout the term 
of the Offering.  In the event that any of these representations or warranties become untrue, the Registered Representative 
and Broker-Dealer/RIA will immediately notify the Trust in writing of the fact which makes the representation or 
warranty untrue. 

_______________________________________________        _____________________________________________ 
Signature of Registered Representative                         Broker-Dealer/RIA (if applicable) Principal Approval 
Signature 

_______________________________________________        _____________________________________________ 
Name                         Name 

_______________________________________________        ____________________________________________ 
Date                                   Date 
 
 
 

Not 
For 

Use
 W

ith
 C

lie
nts



 

 
Purchase Agreement – Page 1 

APPENDIX A 

NEXPOINT LIFE SCIENCES III DST 
PURCHASE AGREEMENT 

THIS PURCHASE AGREEMENT (“Agreement”) is made and effective as of the date Seller (as defined 
herein) executes this Agreement (“Effective Date”), by and between NexPoint Life Sciences III DST, a Delaware 
statutory trust (“Seller”), and the undersigned buyer (“Buyer”), with reference to the facts set forth below.  All terms 
with initial capital letters not otherwise defined herein shall have the meanings set forth in the Memorandum (as defined 
below).   

 
RECITALS 

 
 NREA LS III Contributor, LLC (“Contributor”), NREA LS III Manager, LLC (“Manager”), and The 

Corporation Trust Company (the “Delaware Trustee”) have entered into that certain Trust Agreement dated 
December 20, 2023 (the “Trust Agreement”). 

 NexPoint Real Estate Advisors IV, L.P. (“Sponsor”) is sponsoring the offering of Class 1 beneficial interests 
in Seller (“Interests”) to purchasers who will become beneficial owners (“Beneficial Owners”) in Seller. 

 Seller desires to sell and Buyer desires to buy Interests on the terms and conditions set forth in this Agreement.  
The Interests are being offered for sale pursuant to the Private Placement Memorandum dated January 3, 2024 
(together with any amendments and supplements thereto, the “Memorandum”). 

 Contributor owns one hundred percent (100%) of the Class 2 Beneficial Interests in Seller.  
 Buyer understands that the Purchase Price (as defined below) will be distributed to the Contributor in whole or 

partial redemption of the Class 2 beneficial interest in Seller held by the Contributor. 
 Seller is the owner a medical device research and development facility located at 11200 Hudson Road, 

Woodbury, Minnesota 55129 (the “Property”).  
 The Property is subject to the Master Lease and the Loan Documents.   

 
NOW, THEREFORE, in consideration of the covenants and mutual agreements set forth herein and for other 

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as set forth 
below. 

1. Agreement of Purchase and Sale. 

1.1. Sale and Purchase Price.  Seller hereby agrees to issue and sell, and Buyer hereby agrees to purchase, 
$_________________ (the “Purchase Price”) worth of Interests in Seller (the “Purchased Interest”), 
and agrees to pay a total cost of $100,000 for each 0.326% Interest to be acquired, which shall be 
allocated $100,000 in cash (for each 0.326% ownership interest in Seller purchased) (the “Cash 
Portion”) and $102,083 in the nature of the attributed Loan debt (for each 0.326% ownership interest 
in Seller purchased). The Interests are being purchased pursuant to the terms and conditions of the 
Memorandum, receipt of which is hereby acknowledged.  The Purchase Price shall include the 
compensation and fees payable to Seller and its affiliates as set forth in the Memorandum. 

1.2. Payment. Buyer shall pay the Cash Portion of the Purchase Price as follows: 

1.2.1. Purchase Price.  The execution and delivery of this Agreement shall be deemed to constitute 
Buyer’s offer to purchase the Purchased Interest and shall constitute the Buyer’s confirmation 
of its capacity to fund the entirety of the Cash Portion of its Purchase Price.  Upon Seller’s 
acceptance of the offer and written demand to close, the Buyer shall deliver to Seller (either 
directly or indirectly through Buyer’s Accommodator identified on the Purchaser 
Questionnaire (“Accommodator”)) by wire or by check payable to “NexPoint Life Sciences 
III DST” or another mutually agreed upon escrow party, as applicable (“Escrow Agent”) the 
full amount of the Cash Portion, to be received by Seller at least two (2) business days prior 
to the Closing, to commence the closing of the sale of the Purchased Interest. 
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1.3. Buyer’s Deliveries.  Concurrently with the delivery of the Cash Portion, Buyer shall execute, 
acknowledge (where appropriate) and deliver to Seller: i) an executed signature page or joinder to the 
Trust Agreement and ii) such other documents as may reasonably be requested by Seller and/or Escrow 
Agent.  The Trust Agreement (including all executed signature pages thereto) shall not be effective 
until one or more subscriptions of Class 1 Beneficial Interests have been processed in the Initial Closing 
(as defined below).  

1.4. Buyer’s Intent to Exchange.  If Buyer’s acquisition is part of a tax-deferred exchange pursuant to 
Section 1031 of the Internal Revenue Code of 1986, as amended (“Code”), it is a condition precedent 
to the closing of the purchase and sale of the Purchased Interest (the “Closing”) that Buyer is able to 
complete an exchange for all or a portion of its relinquished property pursuant to an exchange 
agreement between Buyer and __________________ (“Accommodator”).  Seller agrees to execute 
such documents or instruments as may be necessary or appropriate to evidence such exchange, 
provided that Seller’s cooperation in such regard shall be at no additional cost, expense or liability 
whatsoever to Seller, and that no additional delays in the Closing are incurred unless mutually agreed 
upon by Buyer and Seller. Buyer may assign its rights under this Agreement to Accommodator 
pursuant to an exchange agreement between Buyer and Accommodator (the “Exchange Agreement”) 
to affect such exchange. 

1.5. Advisors.  Buyer has consulted with a qualified attorney or other knowledgeable professional as to the 
tax and real estate issues associated with a purchase of an Interest. 

2. Closing. 

2.1. Cash Portion.  At least two (2) business days prior to the Closing, to commence the Closing, Buyer 
shall deliver the Cash Portion to the Escrow Agent and, upon Seller’s demand in order to close, the 
Escrow Agent shall deliver Buyer’s Cash Portion to Seller.  Seller shall provide escrow instructions to 
the Escrow Agent consistent with the terms of this Agreement and, pending the Closing, the Buyer and 
Seller shall execute additional escrow instructions not inconsistent with the terms of this Agreement if 
reasonably required by Escrow Agent or the Accommodator. 

2.2. Seller’s Deliveries.  Prior to the Closing, Seller shall deposit into escrow applicable certificates 
regarding federal and state withholding taxes and execute other customary documents in the 
appropriate form conveying the Purchased Interest to Buyer as of the Closing. 

2.3. Closing Date.  Seller agrees that so long as it has received one or more subscriptions of Class 1 
Beneficial Interests and payments, there will be (i) an initial closing at any time after one or more 
subscriptions of Class 1 Interests have been processed (the “Initial Closing”), and (ii) daily closings 
thereafter (the “Closing Date”) until all Class 1 Interests to be issued in the Offering have been sold 
or until the Offering terminates, provided that each of the Initial Closing and these daily closings shall 
be referred to as a “Closing” and, collectively, as the “Closings.” Closings shall occur IF AND ONLY 
IF all funds and instruments required pursuant to Sections 1 and 2 have been delivered to Seller or 
Escrow Agent, as the case may be.  Seller is instructed to insert the Closing Date as the closing date of 
the other Purchase Documents (as defined in the Purchaser Questionnaire). 

2.4. Latest Closing.  If the Closings have not occurred by 5:00 p.m. on the business day after the Closing 
Date, for any reason other than the default of either Buyer or Seller under this Agreement, either party 
may terminate this Agreement by written notice to the other party and to Escrow Agent.  If this 
Agreement is so terminated for any reason other than the default of Buyer or Seller hereunder, i) Buyer 
and Seller shall promptly execute and deliver any cancellation instructions reasonably requested by 
Escrow Agent; ii) Escrow Agent shall return the Cash Portion to Buyer or Buyer’s Accommodator, as 
the case may be; and iii)  Buyer and Seller shall be released from their obligations under this 
Agreement, other than any obligations of Buyer that survive termination of this Agreement. If all 
conditions to the Closing have been satisfied or waived by the Closing Date and Buyer fails to 
consummate the purchase of the Purchased Interest, in addition to any other rights or remedies that 
Seller may have, Seller shall be entitled to terminate this Agreement and, upon such termination, Seller 
shall be released from all obligations under this Agreement. 
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3. Closing Cancellation.   If Closing fails to occur due to Buyer’s default under this Agreement, Buyer shall pay all 
escrow cancellation charges.  If Closing fails to occur for any other reason other than the foregoing, Seller shall pay 
any cancellation charges. 

4. Distribution of Funds and Documents. 

4.1. Transfer Agent.  The Escrow Agent has engaged DST Systems, Inc. (the “Processing Agent”) to 
receive and facilitate subscriptions into and out of an escrow account, as further described herein, and 
to serve as the record keeper, maintaining on behalf of the Escrow Agent the ownership records for the 
Escrow Account. 

4.2. Deposit of Funds.  Completed subscriptions and checks in payment for the purchase price shall be 
remitted to the address designated for the receipt of such agreements and funds; and, drafts, wires or 
Automated Clearing House (“ACH”) payments shall be transmitted directly to the Escrow Account. 
The Processing Agent will promptly deliver all monies received in good order from subscribers (or 
from the Managing Broker-Dealer or other Participating Dealers transmitting monies and subscriptions 
from subscribers) for the payment of Shares to the Escrow Agent for deposit in the Escrow Account. 
All cash received hereunder by Escrow Agent shall, until the Closing, be kept on deposit with other 
funds in Escrow Agent’s general account(s), in any state or national bank, and may be transferred to 
any other such general account(s). 

4.3. Disbursements.  In accordance with the Escrow Agreement, Escrow Agent at the Closings will hold 
for personal pickup, or if requested, wire transfer to an account designated by the party receiving such 
funds, the following: i) to Seller, or order, the Cash Portion, plus any proration or other credits to which 
Seller will be entitled less any appropriate proration or other charges due Buyer, and ii) to Buyer or 
Buyer’s Accommodator, as the case may be, or order, the Cash Portion and any excess funds previously 
delivered to Escrow Agent by Buyer.  All other disbursements by Escrow Agent shall be made by 
checks of Escrow Agent in accordance with the Escrow Agreement. 

5. Seller’s Representations and Warranties.  Seller hereby represents and warrants to Buyer as of the Effective Date 
and the Closing Date that: 

5.1. This Agreement has been duly authorized, executed and delivered by Seller. 

5.2. Seller is duly formed and validly existing as a Delaware Statutory Trust under Chapter 38 of Title 12 
of the Delaware Code (the “Statutory Trust Act”) and has all requisite power and authority under the 
Trust Agreement and the Statutory Trust Act to enter into and carry out the terms of this Agreement 
and to conduct its activities as described in the Trust Agreement. 

5.3. Neither Sponsor, Manager, Contributor nor Seller has ever filed for or been involved as a debtor in 
bankruptcy proceedings.  There is no legal action, suit, arbitration or other legal, administrative or 
other governmental investigation, inquiry or proceeding (whether federal, state, local, or foreign) 
pending or, to the knowledge of Seller, threatened against Sponsor, Manager, Contributor or Seller 
that, individually or in the aggregate, if adversely determined, is reasonably likely to impair or 
otherwise affect such Seller’s ability to perform its obligations under this Agreement or the Trust 
Agreement or is reasonably likely to have a material adverse effect on either such Seller’s financial 
condition. 

5.4. This Agreement constitutes legal, valid and binding agreements enforceable against Seller in 
accordance with its terms, except as such enforceability may be limited by the effect of i) bankruptcy, 
insolvency, reorganization, receivership, conservatorship, moratorium or other similar debtor relief 
laws from time to time in effect under state or federal law; ii) general principles of equity, whether 
considered in a proceeding in equity or at law; iii) the exercise of the discretionary powers of any court 
or other authority before which may be brought any proceeding seeking equitable remedies, including, 
without limitation, specific performance and injunctive relief, iv) applicable fraudulent conveyance 
laws from time to time in effect; and v) public policy considerations underlying the securities laws, to 
the extent that such public policy considerations limit the enforceability of the provisions of this 
Agreement that purport or are construed to provide indemnification from securities law liabilities. 
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5.5. The execution and delivery by Seller of this Agreement and the sale of the Purchased Interests 
hereunder, and the fulfillment of and compliance with the respective terms hereof and thereof by Seller, 
do not and shall not i) conflict with or result in a breach of the terms, conditions, or provisions of, ii) 
constitute a material default under, iii) result in the creation of any lien or encumbrance upon Seller’s 
assets pursuant to, iv)  give any third party the right to modify, terminate, or accelerate any obligation 
under, v) result in a violation of, or vi) require any authorization, consent, approval, exemption, or 
other action by or notice or declaration to, or filing with any court or administrative or governmental 
body or agency pursuant to, the organizational documents of Seller, or any law, statute, rule or 
regulation, order, judgment or decree to which Seller is subject, or any material agreement or 
instrument to which Seller is subject. 

5.6. On and after the Closing Date, Seller shall, for federal income tax purposes, treat Seller as an 
investment trust pursuant to Treasury Regulations Section 301.7701-4(c) and each Beneficial Owner 
as a “grantor” within the meaning of Code Section 671.  Seller agrees to report Contributor’s and 
Buyer’s interest in Seller in a manner consistent with the foregoing and otherwise not to take any action 
that would be inconsistent with the foregoing.  Accordingly, the Contributor and Seller shall, for federal 
income tax purposes, report the sale of the Purchased Interest to the Buyer pursuant to this Agreement 
as a sale to Buyer of a direct ownership interest in the Property. 

6. Buyer Representations and Warranties. The Buyer, as of the Effective Date and the Closing Date: 

6.1. Represents and warrants that the undersigned: i) understands and is aware that there are substantial 
uncertainties regarding the treatment of the undersigned’s Purchased Interest as an interest in real 
property for federal income tax purposes and has read the entire Memorandum and fully understands 
that there is a risk that the undersigned’s Interest will not be treated as an interest in real property for 
federal income tax purposes; ii)  has independently obtained advice from its legal counsel and/or 
accountant regarding any tax deferred exchange under Code Section 1031, including, without 
limitation, whether the acquisition of the undersigned’s Purchased Interest pursuant to this Agreement 
may qualify as part of a tax-deferred exchange, and the undersigned is relying on such advice and not 
on the opinion of counsel issued to Seller; iii) is aware that although the IRS has issued Revenue Ruling 
2004-86, 2004-2 C.B. 191 specifically addressing Delaware Statutory Trusts, the Revenue Ruling is 
merely guidance and is not a “safe-harbor” for taxpayers or sponsors, and, without the issuance of a 
Private Letter Ruling on a specific offering, there is no assurance that the undersigned’s Interest will 
not be partnership interests for federal income tax purposes; iv) understands that neither Contributor, 
Seller nor Sponsor has obtained, and will not request, a ruling from the IRS that the undersigned’s 
Interest will be treated as an undivided interest in real property as opposed to an interest in a 
partnership; v) understands that the tax consequences of an investment in the undersigned’s Interest, 
especially the treatment of the transaction described herein under Code Section 1031 and the related 
rules, are complex and vary with the facts and circumstances of each individual Buyer; vi) understands 
that, notwithstanding the opinion of Tax Counsel issued to Seller stating that an Interest purchased in 
this offering “should” be considered a real property interest and not a partnership interest for federal 
income tax purposes, no assurance can be given that the IRS will agree with this opinion; and vii) shall, 
for federal income tax purposes, report the purchase of the Purchased Interest by the undersigned 
pursuant to this Agreement as a purchase by the undersigned of a direct ownership interest in the 
Property. 

6.2. Acknowledges that the undersigned i) has received and reviewed the Memorandum and the Trust 
Agreement; and ii) is familiar with and understands each of the foregoing including, without limitation, 
the “Risk Factors” set forth in the Memorandum. 

6.3. Represents and warrants that the undersigned, in determining to purchase an Interest, has relied solely 
upon the Memorandum (including the exhibits thereto and other documents incorporated by reference 
therein) and the advice of the undersigned’s legal counsel and accountants or other financial advisors 
with respect to the tax and other consequences involved in purchasing Interests. 

6.4. Acknowledges that the Purchased Interest being acquired will be governed by the terms and conditions 
of the Trust Agreement, and under certain circumstances by the limited liability company operating 
agreement contemplated by the Trust Agreement, both of which the undersigned accepts and by which 
the undersigned agrees by execution. 
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6.5. Represents and warrants that the undersigned either i) is an Accredited Investor, or ii) is purchasing in 
a fiduciary capacity for a person meeting such condition. 

6.6. Represents and warrants that the Purchased Interest being acquired will be acquired for the 
undersigned’s own account without a view to public distribution or resale and that the undersigned has 
no contract, undertaking, agreement or arrangement to sell or otherwise transfer or dispose of any 
Interests or any portion thereof to any other Person. 

6.7. Represents and warrants that the undersigned i) can bear the economic risk of the purchase of the 
Purchased Interest including the total loss of the undersigned’s investment; and ii) has such knowledge 
and experience in business and financial matters, including the analysis of or participation in offerings 
of privately issued securities, as to be capable of evaluating the merits and risks of purchasing Interests, 
or that the undersigned is being advised by others (acknowledged by the undersigned as being the 
“Buyer Representative(s)” of the undersigned) such that they and the undersigned together are capable 
of making such evaluation. 

6.8. Understands that the undersigned will be required to provide current financial and other information 
to the Trust to enable it to determine whether the undersigned is qualified to purchase the Purchased 
Interest. 

6.9. Understands that the Purchased Interest has not been registered under the Securities Act of 1933, as 
amended (the “Securities Act”), or the securities laws of any state and are subject to substantial 
restrictions on transfer as described in the Memorandum, which restrictions are in addition to certain 
other restrictions set forth in the Trust Agreement. 

6.10. Agrees that the undersigned will not sell or otherwise transfer or dispose of the Purchased Interest or 
any portion thereof unless i) such Interest is registered under the Securities Act and any applicable 
state securities laws or, if required by Trust, the undersigned obtains an opinion of counsel that is 
satisfactory to Trust that such Interest may be sold in reliance on an exemption from such registration 
requirements, and ii) the transfer is otherwise made in accordance with the Trust Agreement. 

6.11. Agrees that the transfer of the Purchased Interest may be subject to i) a right of first offer, ii) a right of 
first refusal, and/or iii) the approval of the Manager, and the Purchased Interest may not be transferred 
if the transfer would cause there to be more than 499 owners. 

6.12. Agrees that the undersigned will not sell or transfer the Purchased Interest to i) an employee benefit 
plan within the meaning of section 3(3) of ERISA that is subject to the fiduciary responsibility 
provisions of Title I of ERISA (a “plan”), or a plan within the meaning of Code Section 4975(e)(1) 
that is subject to Code Section 4975 (also, a “plan”), including a qualified plan (any pension, profit 
sharing or stock bonus plan that is qualified under Code Section 401(a)) or an individual retirement 
account; ii) any person that is directly or indirectly acquiring the Purchased Interest on behalf of, as 
investment manager of, as fiduciary of, as trustee of, or with assets of a plan (including any insurance 
company using assets in its general or separate account that may constitute assets of a plan); iii) a 
charitable remainder trust; iv) any other tax-exempt entity; or v) a non-U.S. Person (defined herein). 

6.13. Acknowledges that the undersigned’s overall commitment to investments that are not readily 
marketable is not disproportionate to the undersigned’s individual net worth, and the undersigned’s 
purchase of the Purchased Interest will not cause such overall commitment to become excessive.  The 
undersigned has adequate means of providing for the undersigned’s financial requirements, both 
current and anticipated, and has no need for liquidity in this investment.  Buyer can bear and is willing 
to accept the economic risk of losing the undersigned’s entire investment in the Purchased Interest. 

6.14. Understands that i)  the Trust has no obligation or intention to register any Interest for resale or transfer 
under the Securities Act or any state securities laws or to take any action (including the filing of reports 
or the publication of information as required by Rule 144 under the Securities Act) which would make 
available any exemption from the registration requirements of any such laws, and ii) the undersigned 
therefore may be precluded from selling or otherwise transferring or disposing of any Interest or any 
portion thereof for an indefinite period of time or at any particular time. 
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6.15. Acknowledges that the undersigned has been encouraged to rely upon the advice of the undersigned’s 
legal counsel and accountants or other financial advisors with respect to the tax and other 
considerations relating to the purchase of the Purchased Interest and has been offered, during the course 
of discussions concerning the purchase of the Purchased Interest, the opportunity to ask such questions 
and inspect such documents concerning the Interests, the Trust, the Property and the offering as the 
undersigned has requested so as to understand more fully the nature of the investment and to verify the 
accuracy of the information supplied. 

6.16. Agrees that the information in the Memorandum, including but not limited to, property or tenant 
financial information, property reports or summaries, and other agreements, documents, materials, and 
oral and/or written information with respect to the proposed purchase of the Purchased Interest is 
confidential “Business Information”; agrees that the Business Information is confidential and is 
intended solely for the undersigned’s limited use and benefit in determining the undersigned’s desire 
to purchase the Purchased Interest; and agrees to keep the Business Information permanently 
confidential, and not to disclose or divulge any Business Information to, or reproduce any Business 
Information for the benefit of, any Person other than those individuals who are actively and directly 
participating in the analysis of the proposed investment on behalf of the undersigned (to the extent 
reasonably required for such analysis) and who have been informed of the confidential nature of such 
information. 

6.17. Represents and warrants that, if an individual, i) the undersigned is at least 19 years of age; ii)  the 
undersigned is a U.S. Person (as defined below); iii) the undersigned has adequate means of providing 
for the undersigned’s current needs and personal contingencies; iv)  the undersigned has no need for 
liquidity in the undersigned’s investments; v)  the undersigned maintains the undersigned’s principal 
residence at the address previously disclosed to Seller; vi) all investments in and commitments to non-
liquid investments are, and after the purchase of the Purchased Interest will be, reasonable in relation 
to the undersigned’s net worth and current needs; vii)  any financial information that is provided by 
the undersigned, or is subsequently submitted by the undersigned at the request of Seller, does or will 
accurately reflect the undersigned’s financial condition with respect to which the undersigned does not 
anticipate any material adverse change; viii) the execution, delivery and performance by the Buyer of 
this Agreement and the Trust Agreement are within such person’s legal right and power, require no 
action by or in respect of, or filing with, any governmental body, agency or official, or any third party 
(except as disclosed in writing to Seller as of the date that this Agreement is signed by the Buyer), and 
do not and will not contravene, or constitute a default under, any provision of applicable law, rule or 
regulation or of any agreement, judgment, injunction, order, decree or other instrument binding upon 
such Buyer or any material agreement or other instrument to which the Buyer is a party or by which 
the Buyer or any of his respective properties is bound, other than contraventions or defaults that do not 
impair or otherwise affect the Buyer’s ability to perform its obligations under this Agreement or the 
Trust Agreement or are not material to the Buyer’s financial condition; and ix) this Agreement and the 
Trust Agreement constitute the legal, valid and binding obligations of the Buyer enforceable against 
the Buyer in accordance with their respective terms, subject to any applicable bankruptcy, insolvency, 
reorganization, moratorium or similar laws now or hereafter in effect relating to creditors’ rights 
generally or to general principles of equity. 

6.18. Represents and warrants that if an entity, i) it is duly organized, validly existing and in good standing 
under the laws of its jurisdiction of organization; ii) the execution, delivery and performance by it of 
this Agreement and the Trust Agreement are within its powers, have been duly authorized by all 
necessary action on its behalf, require no action by or in respect of, or filing with, any governmental 
body, agency or official, or any third party (except as disclosed in writing to Seller as of the date that 
this Agreement is signed by the Buyer) and do not and will not contravene, or constitute a default 
under, (a) any provision of its certificate of incorporation, by-laws, limited liability company operating 
agreement, limited partnership agreement or other comparable organizational documents or (b) any 
provision of applicable law, rule or regulation or of any agreement, judgment, injunction, order, decree 
or other instrument binding upon such Buyer or any material agreement or other instrument to which 
the Buyer is a party or by which the Buyer or any of its respective properties is bound, or any material 
license, permit or franchise applicable to the Buyer or its business, properties or rights other than such 
contraventions or defaults that do not impair or otherwise affect the Buyer’s ability to perform its 
obligations under this Agreement or the Trust Agreement or are not material to the Buyer’s financial 
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condition; and iii) this Agreement and the Trust Agreement constitute the legal, valid and binding 
obligations of the Buyer enforceable against the Buyer in accordance with their respective terms, 
subject to any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws now or 
hereafter in effect relating to creditors’ rights generally or to general principles of equity.   

6.19. The Buyer has never filed for or been involved as a debtor in bankruptcy proceedings.  There is no 
legal action, suit, arbitration or other legal, administrative or other governmental investigation, inquiry 
or proceeding (whether federal, state, local, or foreign) pending or, to the knowledge of the Buyer, 
threatened against the Buyer that, individually or in the aggregate, if adversely determined, is 
reasonably likely to impair or otherwise affect the Buyer’s ability to perform its obligations under this 
Agreement or the Trust Agreement or is reasonably likely to have a material adverse effect on the 
Buyer’s financial condition. 

6.20. Understands that no federal or state agency including the Securities and Exchange Commission or the 
securities commission or authorities of any other state has approved or disapproved the Interests, 
passed upon or endorsed the merits of the Offering or the accuracy or adequacy of the Memorandum, 
or made any finding or determination as to the fairness of the Interests for public investment. 

6.21. Acknowledges that Seller has the unconditional right to accept or reject any offer to purchase the 
Interests. 

6.22. Understands that the Purchased Interest is being offered and sold in reliance on specific exemptions 
from the registration requirements of federal and state laws and that Seller is relying upon the truth and 
accuracy of the representations, warranties, agreements, acknowledgments and understandings set 
forth herein and in the Purchaser Questionnaire in order to determine the suitability of the undersigned 
to purchase the Purchased Interest. 

6.23. Represents, warrants and agrees that, if the undersigned is acquiring the Purchase Interest in a fiduciary 
capacity, i) the above representations, warranties, agreements, acknowledgments and understandings 
shall be deemed to have been made on behalf of the person or persons for whose benefit such Purchased 
Interest is being acquired, ii) the name of such person or persons is indicated below the Buyer’s name, 
and iii) such further information as Seller deems appropriate shall be furnished regarding such person 
or persons. 

6.24. Represents and warrants that the Purchaser Questionnaire delivered to Seller is true and complete and 
agrees that Seller may rely on the truth and accuracy of the information for purposes of assuring Seller 
that it may rely on the exemptions from the registration requirements of the Securities Act afforded by 
Section 4(a)(2) of the Securities Act and Regulation D promulgated under the Securities Act, and of 
any applicable state statutes or regulations; and, further, agrees that Seller may present such 
information to such parties as they deem appropriate if called upon to verify the information provided 
or to establish the availability of an exemption from registration under Section 4(a)(2) of the Securities 
Act, Regulation D or any state securities statutes or regulations or if the contents are relevant to any 
issue in any action, suit or proceeding by which it is or may be bound. 

6.25. The Buyer will furnish Sponsor, Contributor, Manager, Delaware Trustee, or Seller with any 
information, representations and forms as shall reasonably be requested by such parties from time to 
time to assist them in complying with any applicable legal or tax requirements or determining the 
extent of, and in fulfilling, its withholding obligations.  The Buyer agrees to furnish Sponsor, 
Contributor, Manager, Delaware Trustee, or Seller with any representations and forms as shall 
reasonably be requested by Sponsor, Contributor, Manager, Delaware Trustee, or Seller to assist them 
in obtaining any exemption, reduction or refund of any withholding or other taxes imposed by any 
taxing authority or other governmental agency upon Seller or amounts paid to Seller.  The Buyer 
confirms that i) the Buyer is obligated to pay Seller any amounts that Seller is required to withhold or 
pay with respect to or on behalf of the Buyer and that exceed amounts then available for distribution 
to the Buyer, whether or not Seller has terminated or dissolved, ii) to the extent that the Buyer owes 
any amounts to Seller hereunder, the Buyer understands and agrees that Sponsor, Contributor, 
Manager, Delaware Trustee, or Seller may withhold such amounts from any distributions that 
otherwise would be made to the Buyer under the Trust Agreement in satisfaction thereof (it being 
understood that such amounts shall be deemed distributed for purposes of the Trust Agreement), 
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without waiver of any other rights Seller may have hereunder or thereunder, and iii) the Buyer is 
responsible for compliance with all tax, exchange control, reporting and other laws and regulations 
applicable to its investment in the Buyer, and will indemnify Seller with respect to any losses or 
expenses it incurs because of non-compliance by the Buyer. 

6.26. Acknowledges and agrees that counsel, including Tax Counsel, to Seller, the Contributor, the Sponsor, 
the Manager, the Master Tenant and their Affiliates do not represent, and shall not be deemed under 
applicable codes of professional responsibility, to have represented or to be representing, any or all of 
the Buyers in any way in connection with the purchase of the Purchased Interest and the entering into 
of the related Purchase Documents (as defined in the Purchaser Questionnaire). 

6.27. Represents and warrants that it has not dealt with any finder, real estate broker or realtor in connection 
with this Agreement. 

6.28. Agrees to indemnify, defend and hold harmless the Seller, the Sponsor, the Contributor, the Manager, 
the Master Tenant, sales agents, soliciting dealers and each of their respective trustees, members, 
managers, shareholders, officers, directors, employees, consultants, affiliates, and advisors (the 
“Indemnified Parties”) of and from any and all damages, losses, liabilities, costs and expenses 
(including reasonable attorneys’ fees and costs) that they may incur by reason of the untruth or 
inaccuracy of any of the representations, warranties, covenants or agreements contained herein or in 
any other document the undersigned has furnished to any of the foregoing in connection with this 
transaction.  In addition, if any person shall assert a claim to a finder’s fee or real estate brokerage 
commission on account of alleged employment as a finder or real estate broker through or under the 
undersigned in connection with this Agreement, the undersigned shall indemnify and hold the 
Indemnified Parties harmless from and against any such claim.  This indemnification includes, but is 
not limited to, any damages, losses, liabilities, costs and expenses (including reasonable attorneys’ fees 
and costs) incurred by the Indemnified Parties defending against any alleged violation of federal or 
state securities laws, which is based upon or related to any untruth or inaccuracy of any of the 
representations, warranties or agreements contained herein or in any other documents the undersigned 
has furnished to any of the foregoing in connection with this transaction, and against any failure of the 
transaction to satisfy any Code Section 1031 requirements in connection with the undersigned’s 
exchange under such provisions. 

6.29. Acknowledges and agrees that if requested by Seller, the undersigned will execute and deliver the Bad 
Actor Addendum attached as Addendum A hereto, together with the Irrevocable Proxy attached as 
Appendix C thereto, and if the undersigned is an entity, the undersigned will have each of its beneficial 
owners who by virtue of ownership thereof would own twenty percent (20%) or more of the Interests, 
as determined by Seller, execute and deliver a Bad Actor Addendum.  The undersigned understands 
that if Seller requests that the undersigned execute and deliver a Bad Actor Addendum, such execution 
and delivery shall be a condition to its purchase of the Purchased Interest. 

6.30. Represents and warrants that: (1) the undersigned is a U.S. Person (as defined below) for purposes of 
U.S. income taxation; (2) that the following information contained elsewhere in the Purchase 
Agreement or the Investor Questionnaire is true, correct and complete: the U.S. taxpayer identification 
number (i.e., social security number), and the home address; and (3) that the undersigned agrees to 
inform the Seller promptly if the undersigned becomes a non-U.S. Person (i.e., a nonresident alien (in 
the case of an individual) or other foreign person (in case of an entity)) during the three years 
immediately following the date hereof.  For the purposes of this Agreement, the term “U.S. Person” 
shall mean: (1) an individual citizen or resident of the United States, (2) a corporation or any entity 
taxable as a corporation created or organized in or under the laws of the United States, any state or 
political subdivision thereof or the District of Columbia, (3) an estate the income of which is subject 
to U.S. federal income taxation regardless of its source, and (4) a trust if (i) it is subject to the primary 
supervision of a U.S. court and one or more U.S. persons have the authority to control all substantial 
decisions of the trust, or (ii) that has a valid election in effect under applicable Treasury Regulations 
to be treated as a United States person.   

6.31. Represents and covenants that Buyer does not, to the best of Buyer’s knowledge, have existing claims, 
rights (including rights of indemnification, contribution and other similar rights, from whatever source, 
whether under contract, law or otherwise), causes of action, protests, suits, disputes, orders, 
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obligations, debts, demands, proceedings, liabilities, or controversies against Sponsor or its affiliates 
(“Sponsor Claims”).  Further, Buyer voluntarily and unconditionally agrees to release and forever 
discharge Sponsor, its affiliates, their directors, officers, employees, agents, shareholders, successors, 
and assigns from existing Sponsor Claims (if any) as of the date of this Agreement. 

6.32. Acknowledges and agrees that the Interests are subject to the Periodic Purchase Offer as described in 
the Trust Agreement and Memorandum.  

6.33. Acknowledges and agrees that Buyer has not relied upon any investment advice or recommendation 
of Seller, Sponsor, or any of their affiliates as a basis for the decision to invest in the Purchased Interest, 
and Buyer has examined the suitability of the investment in the Purchased Interest in the context of its 
own needs, purchase objectives, and financial capabilities to make its own independent investigation 
and decision (in its sole discretion) as to suitability and as to the risk and potential gain involved.   

6.34. Confirmations Relating to USA PATRIOT Act and Other Laws and Regulations.   

6.34.1. If the Buyer is an individual, the Buyer represents and warrants that the Buyer (a) is not, and 
is not acting on behalf of any other person in connection with this subscription that is (i) an 
individual, entity or organization named on the List of Specially Designated Nationals and 
Blocked Persons maintained by the U.S. Office of Foreign Assets Control (“OFAC”) (the 
“SDN List”) or in the Annex to Executive Order No. 13224 (2001) issued by the President of 
the United States (Executive Order Blocking Property and Prohibiting Transactions with 
Persons who Commit, Threaten to Commit or Support Terrorism); (ii) a non-U.S. shell bank  
or providing banking services indirectly to a non-U.S. shell bank; (iii) a senior non-U.S. 
political figure or an immediate family member or close associate of such figure; or (iv) 
otherwise prohibited from investing in Seller pursuant to the Uniting and Strengthening 
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act 
of 2001 (the “USA PATRIOT Act”), Executive Order 13224, the U.S. Bank Secrecy Act, or 
other applicable anti-money laundering, anti-terrorism, embargo or trade sanctions, and asset 
control statutes, laws, regulations, rules or orders, including, without limitation, any other 
statutes, rules or regulations in effect under the laws of the United States pertaining to 
prohibitions on money laundering or anti-terrorist financing or to transacting business or 
dealing in property that may be blocked or may belong to Specially Designated Nationals as 
those terms are used by OFAC) (collectively, “Government Regulations”) (categories (i) 
through (iv) together, a “Prohibited Investor”) and (b) does not control, is not controlled by 
or under common control with any such Prohibited Investor.   

6.34.2. If Buyer is an entity and is NOT acting on behalf of one or more clients, Buyer represents and 
warrants that (a) neither it nor any of its principals, beneficial owners, management officials, 
investors, or authorized contact persons are Prohibited Investors; (b) it does not control, is not 
controlled by or under common control with any Prohibited Investor; and (c) if it is a financial 
institution subject to the anti-money laundering (“AML”) program requirements of the USA 
PATRIOT Act, it has adopted and implemented AML programs required by the USA 
PATRIOT Act and the regulations promulgated thereunder. 

6.34.3. If Buyer is an entity and is acting on behalf of one or more clients in connection with this 
subscription, Buyer represents and warrants that Buyer is a financial institution subject to the 
anti-money laundering program requirements of the USA PATRIOT Act, and Buyer further 
represents that it has (a) implemented a customer identification program as required under 
section 326 of the USA PATRIOT Act and the regulations promulgated thereunder; (b) 
conducted the required due diligence on client(s) on whose behalf the Buyer is acting; (c) 
determined that such client(s) are not Prohibited Investors as defined in Section 4.9.1; and (d) 
retained and will continue to retain evidence of any such identities, any such source of funds 
or any such diligence as required by the USA PATRIOT Act and related regulations. 

6.34.4. Represents and covenants that (1) the Buyer is not, to the best of Buyer’s knowledge, (2) (i) 
the target of any sanction, regulation, or law promulgated by OFAC or any other U.S. 
governmental entity (such sanctions, regulations and laws, together with any supplement or 
amendment thereto, the “U.S. Sanctions Laws”) such that the entry into this Agreement or 
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the performance of any of the transactions contemplated hereby would contravene such U.S. 
Sanctions Laws; or (ii) owned or controlled by or acting on behalf of any person or entity that 
is the target of any U.S. Sanctions Laws such that the entry into this Agreement or the 
performance of any of the transactions contemplated hereby would contravene such U.S. 
Sanctions Laws; (3) the monies used to fund the Buyer’s acquisition of an Interest have not 
been and will not be derived from or related to any illegal activities, including but not limited 
to, money laundering activities, and the proceeds from the Buyer’s acquisition of an Interest 
will not be used to finance any illegal activities; and (4) the acceptance of this Agreement, 
together with related payments, will not breach any applicable Requirements (as defined 
below). 

6.34.5. Buyer acknowledges and agrees that: i)  the U.S. and other jurisdictions are in the process of 
changing the Government Regulations or creating new Government Regulations, or similar 
laws, regulations, requirements (whether or not with force of law) or regulatory policies and 
many financial intermediaries are in the process of changing or creating responsive disclosure 
and compliance policies (collectively, with the Government Regulations, the 
“Requirements”), and ii) Seller or the Manager could be requested or required to obtain 
certain assurances from Buyer, disclose information pertaining to Buyer to governmental, 
regulatory or other authorities or to financial intermediaries or engage in due diligence or take 
other related actions in the future.  Buyer acknowledges that Seller and Manager seek to 
comply with all applicable laws concerning money laundering and related activities, and that 
it is Seller’s and Manager’s policy to comply with Requirements to which it is or may become 
subject and to interpret them broadly in favor of disclosure.  Buyer hereby agrees to provide 
promptly additional information or take such other actions as may be necessary or advisable 
for Seller (as determined by the Manager, in its reasonable discretion, to be in the best interests 
of Seller) to comply with any Requirements, related legal process or appropriate requests; and 
Buyer hereby consents, to the extent deemed appropriate, in the reasonable discretion of the 
Manager, to disclosure to relevant third parties of any information provided by Buyer or its 
affiliates to Seller or the Manager for these purposes. 

6.34.6. The Buyer acknowledges that if, following Buyer’s investment in the Company, the Manager 
in good faith believes that the Buyer is a Prohibited Investor or otherwise engaged in 
suspicious activity, or if Buyer refuses to provide promptly information that the Manager 
requests, the Manager has the right or may be obligated to report such action or confidential 
information relating to Buyer to the regulatory authorities, prohibit additional investments, 
segregate the assets constituting the investment in accordance with applicable regulations or 
immediately require the redemption or withdrawal of Buyer from Seller.  If the Buyer is 
redeemed or required to completely withdraw from Seller, the Buyer shall bear any and all 
fees and expenses incurred by the Manager or Seller to effect such redemption or withdrawal.  
The Buyer further acknowledges that, to the fullest extent permitted by law, the Buyer will 
have no claim against the Manager or any of its affiliates or agents for any form of damages 
as a result of any of the foregoing actions. 

6.34.7. The Buyer hereby understands that to help the United States government fight the funding of 
terrorism and money laundering activities, federal law requires all financial institutions to 
obtain, verify, and record information that identifies each Buyer who opens an account, all as 
set forth on the Purchaser Questionnaire.  The responses provided on such Questionnaire, are 
deemed to be made in this Agreement as if expressly set forth herein. 

7. Survival of Representations.  The representations and warranties of Buyer set forth in Section 6 shall survive the 
Closing Date or termination of this Agreement and in the event of a Transfer Distribution and the issuance of LLC 
membership units in complete satisfaction of the Interests, these representations and warranties shall be deemed 
given as of the date thereof. 

8. General Provisions. 

8.1. Interpretation. The use herein of i) one gender includes the masculine and the feminine, ii) the singular 
number includes the plural, whenever the context so requires, and iii) the words “I” and “me” include 
“we” and “us” if Buyer is more than one person.  Captions in this Agreement are inserted for 
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convenience of reference only and do not define, describe, or limit the scope or the intent of this 
Agreement or any of the terms hereof.  All exhibits referred to herein and attached hereto are 
incorporated by reference.  This Agreement together with the other Purchase Documents (as defined 
in the Purchaser Questionnaire) contain the entire agreement between the parties relating to the 
transactions contemplated hereby, and all prior or contemporaneous agreements, understandings, 
representations, and statements, oral or written, are merged herein. 

8.2. Modification.  No modification, waiver, amendment, discharge, or change of this Agreement shall be 
valid unless the same is in writing and signed by the party against which the enforcement thereof is or 
may be sought. 

8.3. Cooperation.  Buyer and Seller acknowledge that it may be necessary to execute documents other than 
those specifically referred to herein to complete the acquisition of the Purchased Interests as provided 
herein.  Buyer and Seller agree to cooperate with each other in good faith by executing such other 
documents or taking such other action as may be reasonably necessary to complete this transaction in 
accordance with the parties’ intent evidenced in this Agreement.  Further, Buyer hereby covenants and 
agrees on behalf of itself and its successors and assigns, without further consideration, to prepare, 
execute, acknowledge, file, record, publish and deliver such other information, instruments, 
documents, tax forms, and statements (including any information required under applicable laws, 
regulations, rules, guidance, treaties, directors or similar measures) requested by Seller and to take 
such other actions as may be necessary, advisable, or appropriate to enable Seller and Sponsor to 
effectively carry out the Trust Agreement and exercise its rights thereunder and fulfill its obligations 
thereunder (including compliance with applicable laws, regulations, rules, guidance, treaties, directors 
or similar measures).   

8.4. Assignment.  Buyer shall not assign its rights under this Agreement except to Accommodator without 
first obtaining Seller’s written consent, which consent may be withheld in Seller’s sole and absolute 
discretion.  No such assignment shall operate to release the assignor from the obligation to perform all 
obligations of Buyer hereunder.  Seller shall have the absolute right to assign its rights and obligations 
under this Agreement. 

8.5. Notices.  Unless otherwise specifically provided herein, all notices, demands or other communications 
given hereunder shall be in writing and shall be addressed as follows: If to Seller, to:  

NexPoint Real Estate Advisors IV, L.P. 
300 Crescent Court, Suite 700 

Dallas, TX 75201 
Fax: 214.550.8274 

If to Buyer, to the address listed under Buyer’s name on the signature page to this Agreement. 

Either party may change such address by written notice to Escrow Agent and the other party.  Unless 
otherwise specifically provided for herein, all notices, payments, demands or other communications 
given hereunder shall be deemed to have been duly given and received: (i) upon personal delivery, or 
(ii) as of the third business day after mailing by United States registered or certified mail, return receipt 
requested, postage prepaid, addressed as set forth above, or (iii) the immediately succeeding business 
day after deposit with Federal Express or other similar overnight delivery system. 

8.6. Periods of Time.  All time periods referred to in this Agreement include all Saturdays, Sundays and 
state or United States holidays, unless business days are specified, provided that if the date or last date 
to perform any act or give any notice with respect to this Agreement falls on a Saturday, Sunday or 
state or national holiday, such act or notice may be timely performed or given on the next succeeding 
business day. 

8.7. Counterparts. This Agreement may be executed in counterparts, all of which when taken together shall 
be deemed fully executed originals. 

8.8. Attorneys’ Fees.  If any legal action or other proceeding is brought by Buyer for the enforcement of 
the Trust Agreement or this Agreement, or because of a dispute or alleged breach, default or 

Not 
For 

Use
 W

ith
 C

lie
nts



 

 
Purchase Agreement – Page 12 

misrepresentation in connection with any provisions of the Trust Agreement or this Agreement, the 
successful or prevailing party or parties shall be entitled to recover from the non-prevailing party, 
attorneys’ fees, court costs, and all costs and expenses incurred in that action or proceeding in addition 
to any or all other relief awarded in such legal action or proceeding.   

8.9. Joint and Several Liability.  If any party consists of more than one person or entity, the liability of each 
such person or entity signing this Agreement shall be joint and several. 

8.10. Choice of Law.  This Agreement shall be construed and enforced in accordance with the internal laws 
of the State of Texas, without regard to its conflicts of laws principles. All actions arising out of or 
relating to this Agreement shall be heard and determined exclusively by a court of competent 
jurisdiction located in Dallas, Texas, and each party hereto expressly and irrevocably consents and 
submits to personal jurisdiction therein.  The parties hereby knowingly, voluntarily, and intentionally 
waive any right to a trial by jury with respect to any litigation arising out of or relating to this 
Agreement. 

8.11. Time. Time is of the essence with respect to all dates set forth in this Agreement. 

8.12. Third Party Beneficiaries.  Buyer and Seller do not intend to benefit any party (including any other 
Beneficial Owner), other than the Indemnified Parties, that is not a party to this Agreement and no such 
party shall be deemed to be a third party beneficiary of this Agreement or any provision hereof. 

8.13. Severability. If any term, covenant, condition, provision or agreement herein contained is held to be 
invalid, void or otherwise unenforceable by any court of competent jurisdiction, such fact shall in no 
way affect the validity or enforceability of the other portions of this Agreement. 

8.14. Binding Agreement. Subject to any limitation on assignment set forth herein, all terms of this 
Agreement shall be binding upon, inure to the benefit of, and be enforceable by the parties hereto and 
their respective legal representatives, successors and assigns. 

8.15. ACCEPTANCE OR REJECTION OF BUYER’S OFFER.  THIS AGREEMENT DOES NOT 
CONSTITUTE AN OFFER OF ANY KIND BY SELLER AND SHALL NOT BIND SELLER 
UNLESS DULY EXECUTED AND DELIVERED BY SELLER.  TO SUBMIT AN OFFER TO 
PURCHASE AN INTEREST, BUYER SHALL COMPLY WITH THE REQUIREMENTS OF 
SECTIONS 1 AND 2.  SELLER SHALL HAVE THIRTY (30) DAYS TO EITHER ACCEPT OR 
REJECT BUYER’S OFFER.  IF SELLER DOES NOT ACCEPT BUYER’S OFFER WITHIN SUCH 
THIRTY (30)-DAY PERIOD, THE OFFER SHALL BE DEEMED REJECTED. 

 
[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, this Agreement has been executed as of the Effective Date. 
 
 

SELLER: 
 
NexPoint Life Sciences III DST, a Delaware statutory trust 
 
By: NREA LS III Manager, LLC, its Manager and  

Signatory Trustee 
 

 
Signature: __________________________ 
Name:  __________________________ 
Title:  __________________________ 
Date:  __________________________ 

 
 

BUYER:         ___________________________ 
                                         (Please print Name) 
 
Signature: __________________________ 
Name:  __________________________ 
Title:  __________________________ 
Date:  __________________________ 
Address:  __________________________ 
  __________________________ 
 
 
Signature: __________________________ 
Name:  __________________________ 
Title:  __________________________ 
Date:  __________________________ 
Address:  __________________________ 

        __________________________ 
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ADDENDUM A 
 

NEXPOINT LIFE SCIENCES III DST 
BAD ACTOR ADDENDUM 

 
The undersigned purchaser (“Purchaser”), in connection with Purchaser’s purchase (the “Purchase”) of 

Interests in NexPoint Life Sciences III DST (the “Trust”) dated as of ______________, 20__ (the “Purchase Date”) 
and as a material inducement for the Trust to accept such Purchase, hereby represents, warrants and covenants to the 
Trust the following. 

1. Representations and Warranties. 

1.1. Purchaser has not been convicted, within ten years before the Purchase Date, of any felony or 
misdemeanor: 

(A) In connection with the purchase or sale of any security; 

(B) Involving the making of any false filing with the United States Securities Exchange Commission 
(the “Commission”); or 

(C) Arising out of the conduct of the business of an underwriter, broker, dealer, municipal securities 
dealer, investment adviser or paid solicitor of purchasers of securities; 

1.2. Purchaser is not subject to any order, judgment or decree of any court of competent jurisdiction, entered 
within five years before the Purchase Date that, at such time, restrains or enjoins such person from 
engaging or continuing to engage in any conduct or practice: 

(A) In connection with the purchase or sale of any security; 

(B) Involving the making of any false filing with the Commission; or 

(C) Arising out of the conduct of the business of an underwriter, broker, dealer, municipal securities 
dealer, investment adviser or paid solicitor of purchasers of securities; 

1.3. Purchaser is not subject to a final order of a state securities commission (or an agency or officer of a 
state performing like functions); a state authority that supervises or examines banks, savings 
associations, or credit unions; a state insurance commission (or an agency or officer of a state 
performing like functions); an appropriate federal banking agency; the U.S. Commodity Futures 
Trading Commission; or the National Credit Union Administration that: 

(A) As of the Purchase Date, bars the Purchaser from: 

(i) Association with an entity regulated by such commission, authority, agency, or officer; 

(ii) Engaging in the business of securities, insurance or banking; or 

(iii) Engaging in savings association or credit union activities; or 

(B) Constitutes a final order based on a violation of any law or regulation that prohibits fraudulent, 
manipulative, or deceptive conduct entered within ten years before the Purchase Date; 

1.4. Purchaser is not subject to an order of the Commission entered pursuant to section 15(b) or 15B(c) of 
the Securities Exchange Act of 1934 (15 U.S.C. 78o(b) or 78o-4(c)) or section 203(e) or (f) of the 
Investment Advisers Act of 1940 (15 U.S.C. 80b-3(e) or (f)) that, as of the Purchase Date: 

(A) Suspends or revokes Purchaser’s registration as a broker, dealer, municipal securities dealer or 
investment adviser; 

(B) Places limitations on the activities, functions or operations of Purchaser; or 
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(C) Bars Purchaser from being associated with any entity or from participating in the offering of any 
penny stock; 

1.5. Purchaser is not subject to any order of the Commission entered within five years before the Purchase 
Date, as of the Purchase Date, which orders Purchaser to cease and desist from committing or causing 
a violation or future violation of: 

(A) Any scienter-based anti-fraud provision of the federal securities laws, including without limitation 
section 17(a)(1) of the Securities Act of 1933 (15 U.S.C. 77q(a)(1)), section 10(b) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78j(b)) and 17 CFR 240.10b-5, section 15(c)(1) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o(c)(1)) and section 206(1) of the Investment Advisers Act of 
1940 (15 U.S.C. 80b-6(1)), or any other rule or regulation thereunder; or  

(B) Section 5 of the Securities Act of 1933 (15 U.S.C. 77e). 

1.6. Purchaser is not suspended or expelled from membership in, or suspended or barred from association 
with a member of, a registered national securities exchange or a registered national or affiliated 
securities association for any act or omission to act constituting conduct inconsistent with just and 
equitable principles of trade; 

1.7. Purchaser has not filed (as a registrant or issuer), or was not named as an underwriter in, any registration 
statement or Regulation A offering statement filed with the Commission that, within five years before 
the Purchase Date, was the subject of a refusal order, stop order, or order suspending the Regulation A 
exemption, or is, as of the Purchase Date, the subject of an investigation or proceeding to determine 
whether a stop order or suspension order should be issued; or 

1.8. Purchaser is not subject to a United States Postal Service false representation order entered within five 
years before the Purchase Date, or is, as of the Purchase Date, subject to a temporary restraining order 
or preliminary injunction with respect to conduct alleged by the United States Postal Service to 
constitute a scheme or device for obtaining money or property through the mail by means of false 
representations. 

2. Covenants. 

2.1. Purchaser shall immediately notify the Trust in writing if Purchaser becomes subject to any of the 
events set forth in Section 1 of this Bad Actor Addendum (a “Disqualification Event”) following the 
Purchase Date.  Such notice shall be referred to as a “Bad Act Notice” and shall set forth in sufficient 
detail the nature of the Disqualification Event to which Purchaser has become subject and the date of 
the Disqualification Event’s occurrence (the “Disqualification Notice”). 

2.2. Concurrently with Purchaser’s execution and delivery of this Bad Actor Addendum, Purchaser’s shall 
execute and deliver to the Trust an Irrevocable Proxy, in the form attached to this Addendum as 
Appendix C (the “Proxy”), granting NREA LS III Manager, LLC (the “Manager”) the right to vote, 
in the manner as determined by the Manager in its sole discretion, all Interests in the Trust held by 
Purchaser on all matters requiring action by holders of Interests in the Trust.  The Proxy shall 
automatically become effective as of the date of any Disqualification Event and shall cease to be 
effective as of the date the Purchaser ceases to be subject to any Disqualification Event, as determined 
in good faith by the Manager. 

2.3. Purchaser agrees to execute, make, acknowledge and deliver such other instruments, agreements and 
documents as may be required to fulfill the purposes of this Bad Actor Addendum and the Proxy. 

 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the undersigned Purchaser has executed this Bad Actor Addendum as of 
   , 20__. 
 
 
If Purchaser is an Entity:      If Purchaser is an Individual: 
 
 
__________________________________    _________________________ 
(print entity name)                                                                             (print name) 
 
        _________________________ 
By:      (signature)   (signature) 
                                                            
Name:     (print)       

 
Title:      (print) 
 
 
 
By:      (signature)   _________________________ 
        (print name) 
Name:     (print)      
        _________________________ 
Title:      (print)    (signature) 
 
 
          
          
Accepted By: 
 
NexPoint Life Sciences III DST, a Delaware statutory trust   
           
By:       (signature) 
 
Name:      (print) 
 
Title:      (print) 
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APPENDIX B 

JOINDER TO THE TRUST AGREEMENT 

This Joinder to the Trust Agreement dated December 20, 2023 (this “Joinder”) is effective as of __________, 
20____, by the undersigned party designated as the Subscriber (the “Subscriber”). 

RECITALS 

WHEREAS, reference is made to that certain Purchase Agreement (the “Purchase Agreement”), dated as of 
__________, 20____, by and between the Subscriber and NexPoint Life Sciences III DST, a Delaware statutory trust (the 
“Trust”); 

WHEREAS, the Subscriber now desires to become a Class 1 Beneficial Owner (as such term is defined in the Trust 
Agreement of NexPoint Life Sciences III DST dated December 20, 2023 (the “Trust Agreement”)), by and among NREA 
LS III Contributor, LLC, as contributor, NREA LS III Manager, LLC, as manager (the “Manager”), The Corporation Trust 
Company and each party who from time to time, becomes a Class 1 Beneficial Owner in accordance with the terms of the 
Trust Agreement; 

WHEREAS, the Subscriber has made a contribution to the Trust, in exchange for consideration consisting of a 
beneficial interest (“Interest”) in the Trust, upon the terms and subject to the conditions set forth in the Purchase Agreement; 

WHEREAS, the Manager of the Trust has determined it is advisable and in the best interests of the Trust to admit 
the Subscriber as a Class 1 Beneficial Owner of the Trust, effective as of the date of this Joinder; and 

WHEREAS, capitalized terms used and not defined herein shall have the meanings ascribed to them in the Trust 
Agreement. 

NOW, THEREFORE, the undersigned acknowledges the adequacy of the consideration provided through its 
representations, warranties, conditions, rights and promises contained in this Joinder and, intending to be legally bound, 
agrees as provided below. 

1. The Subscriber shall become, and does hereby become, a party to the Trust Agreement as a Class 1 Beneficial Owner 
and shall, and hereby agrees to be bound by all of the terms and conditions set forth in the Trust Agreement applicable to the 
Subscriber as a Class 1 Beneficial Owner. 

2. The Subscriber is hereby admitted to the Trust as a Class 1 Beneficial Owner effective as of the date of this Joinder. 

3. This Joinder is binding upon the undersigned and its or their personal representatives, heirs, distributees, successors 
and assigns.  This Joinder shall be governed by the laws of Delaware, without regard, to the fullest extent permitted by law, 
to the conflicts of laws provisions thereof which might result in the application of the laws of any other jurisdiction. 

4. This Joinder may be executed in several counterparts, each of which shall be deemed an original, but all of which 
when taken together, shall constitute one and the same instrument. 

[Signature Page to Follow] 
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IN WITNESS WHEREOF, the party below has caused this Joinder to be signed as of the day and year first above 
written. 

 

If Purchaser is an Entity:                  If Purchaser is an Individual: 
 
_______________________________   ____________________________ 
(print entity name)     (print individual name) 

 

 

By:  ___________________________ (signature)  By: ____________________________ 

Name: _________________________  (print)  (signature)  

Title: ___________________________(print) 

 

By:  ___________________________ (signature)  By: ____________________________ 

Name: _________________________  (print)  (signature)  

Title: ___________________________(print) 
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Irrevocable Proxy 

APPENDIX C 

NEXPOINT LIFE SCIENCES III DST 
IRREVOCABLE PROXY 

The undersigned Purchaser (the “Purchaser”) of Class 1 beneficial interests in NexPoint Life Sciences III DST, a 
Delaware statutory trust (the “Trust”), irrevocably authorizes NREA LS III Manager, LLC (the “Manager”) to act as his, 
her, or its proxy and to represent and vote all of Purchaser’s Class 1 beneficial interests in the Trust (“Interests”) at any 
meeting of the holders of Interests in the Trust, or in respect of any action taken by the holders of Interests in the Trust without 
a meeting during the Effective Period (as defined below) of this irrevocable proxy to the same extent and with the same effect 
as the Purchaser might or could do under the Trust Agreement of NexPoint Life Sciences III DST dated December 20, 2023, 
and any applicable laws or regulations governing the rights or powers of a holder of an interest in a Delaware statutory trust. 
This proxy is irrevocable and shall be effective for any matter brought before a meeting or set forth in a written consent of 
the holders of Interests in the Trust.  This proxy shall become effective as of the date (the “Effective Date”) of any 
Disqualification Event, as such term defined in that certain Bad Actor Addendum dated as of ________, 20__, between the 
Purchaser and the Trust (the “Addendum”), and shall terminate as of the date (the “Termination Date”) that the Manager 
determines, in good faith, that the Purchaser is no longer subject to any Disqualification Event.  The period beginning on the 
Effective Date and ending on the Termination Date is referred to in this irrevocable proxy as the “Effective Period”. 

The undersigned Purchaser hereby affirms that this irrevocable proxy is given as a condition of the Purchase 
Agreement between the Purchaser and the Trust dated __________, 20__ and as such is coupled with an interest that is 
irrevocable.   

If Purchaser is an Entity:                  If Purchaser is an Individual: 
 
_______________________________   ____________________________ 
(print entity name)     (print individual name) 

 

By:  ___________________________ (signature)  By: ____________________________ 

Name: _________________________  (print)  (signature)  

Title: ___________________________(print) 

 

By:  ___________________________ (signature)  By: ____________________________ 

Name: _________________________  (print)  (signature)  

Title: ___________________________(print) 
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Accreditation Letter of Accredited Investor Status 

ACCREDITATION LETTER 
NOTE: THIS ACCREDITATION LETTER (OR DOCUMENTATION OTHERWISE 

MATERIALLY IDENTICAL IN SUBSTANCE) IS REQUIRED TO BE COMPLETED AND 
PROVIDED ON BEHALF OF EACH SUBSCRIBER.  

TO BE PREPARED BY THE SUBSCRIBER’S THIRD-PARTY LICENSED ATTORNEY, CERTIFIED 
PUBLIC ACCOUNTANT, AN SEC-REGISTERED INVESTMENT ADVISER, A REGISTERED 

BROKER-DEALER, OR SUCH OTHER THIRD PARTY PROFESSIONAL (I) WHO SHALL TAKE 
REASONABLE STEPS TO VERIFY AND HAS DETERMINED THAT SUCH SUBSCRIBER IS AN 
ACCREDITED INVESTOR AND (II) THE SPONSOR HAS A REASONABLE BASIS TO RELY ON 

SUCH VERIFICATION. 

In connection with a proposed investment pursuant to Rule 506(c) of Regulation D under the Securities Act of 
1933, as amended (the “Securities Act”), I hereby confirm that, as of the date set forth below, 
__________________________________________________ is/are “accredited investor(s)” as defined in Rule 
501(a) of Regulation D under the Securities Act.   

In making this determination, I have reviewed selected documents and information and determined within the 
prior three months:  

(Initial one of the options below) 

_____ With respect to Income: Any Internal Revenue Service form that reports the purchaser’s income (including, 
but not limited to, Form W–2, Form 1099, Schedule K–1 of Form 1065, and Form 1040) or such other 
documentation that provides me with a reasonable basis to verify that purchaser has the income level necessary to 
qualify as an “accredited investor” during the current year; 

_____ With respect to Net Worth: Such asset and liability documentation that provides me with a reasonable 
basis to verify that purchaser has the net worth level necessary to qualify as an “accredited investor” during the 
current year.  Documentation may include bank statements, brokerage statements and other statements of 
securities holdings, certificates of deposit, tax assessments, appraisal reports issued by independent third parties, 
and/or such other comparable documentation to determine real property and other asset valuation and debt, as 
applicable; liabilities may be determined through a consumer report or credit report from at least one of the 
nationwide consumer reporting agencies. 

 

I am a __________________ (attorney, CPA, broker-dealer, investment adviser, or third party professional).  

o If applicable, my license number is _______________ and, I am in good standing in the state of 
_______________.  

Sincerely, 

            

Printed Name: ________________________________________ 

Date:          

Phone Number:        
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January 3, 2024 

NexPoint Real Estate Advisors IV, L.P. 
300 Crescent Court, Suite 700  
Dallas, Texas 75201  

RE: NexPoint Life Sciences III DST 

Dear Ladies and Gentlemen, 

NexPoint Real Estate Advisors IV, L.P., a Delaware limited partnership (the “Company”), and 
NexPoint Life Sciences III DST (the “Trust”) have retained Baker & McKenzie LLP, as 
special tax counsel, to address certain federal income tax consequences and render opinions on 
specific federal income tax issues in connection with the proposed transactions described in the 
Private Placement Memorandum for Interests in the Trust (the “Memorandum”).  Unless 
otherwise indicated, all capitalized terms used herein and not otherwise defined have the 
meanings set forth in the Memorandum. 

In formulating our opinion, we have reviewed the following documents: (i) the Memorandum; 
(ii) the Trust Agreement (the “Trust Agreement”); (iii) the form Limited Liability Company 
Agreement accompanying the Trust Agreement; (iv) the Master Lease (the “Lease”); (v) the 
form Purchase Agreement and Purchaser Questionnaire; (vi) the Loan Documents; and (vii) 
the Tenant Lease (collectively, the “DST Transaction Documents”).  We have also assumed 
that the representations set forth in the letter addressed to us and signed on behalf of the 
Company on January 3, 2024 (the “Representation Letter”), are true, complete and correct in 
all respects as of the date hereof. 

Based on our review of the DST Transaction Documents and the Representation Letter, it is 
our opinion that (i) the Trust should be treated as an investment trust described in Treasury 
Regulations Section 301.7701-4(c)1 that is classified as a “trust” under Treasury Regulations 
Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” of the Trust; 
(iii) as “grantors” of the Trust, the Beneficial Owners should be treated as owning an undivided 
fractional interest in the Property for federal income tax purposes; (iv) the Interests should not 
be treated as securities for purposes of Section 1031; (v) the Interests should not be treated as 
certificates of trust or beneficial interests for purposes of Section 1031; (vi) the Lease should 
be treated as a true lease and not a financing for federal income tax purposes; (vii) the Lease 
should be treated as a true lease and not a deemed partnership for federal income tax purposes; 
(viii) the discussions of the federal income tax consequences contained in the Memorandum 
are correct in all material respects; and (ix) certain judicially created doctrines should not apply 
to change the foregoing conclusions. 

                                                      
1  All section references provided for herein refer to the Internal Revenue Code of 1986 (the “Code”), as 
amended, and the Treasury Regulations promulgated thereunder. 
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Our opinion does not address, and should not be viewed as expressing any opinion concerning, 
whether the acquisition of an Interest will, in light of the facts and circumstances applicable to 
a specific Purchaser, constitute the acquisition of like-kind replacement property by any 
Purchaser in a transaction that qualifies for nonrecognition of gain or loss under Section 1031. 

DISCUSSION 

Section 1031(a)(1) provides that “[n]o gain or loss shall be recognized on the exchange of real 
property held for productive use in a trade or business or for investment if such real property is 
exchanged solely for real property of like kind which is to be held either for productive use in 
a trade or business or for investment.”  Non-recognition treatment does not apply if the interests 
in the property being exchanged are, inter alia, regarded as interests in a partnership, securities, 
or certificates of trust or beneficial interests.2  Section 1031 does not expressly address the 
treatment of interests in a Delaware Statutory Trust (a “DST”). 

The Internal Revenue Service (the “IRS”) concluded in Revenue Ruling 2004-863 that, under 
the limited circumstances set forth therein, beneficial owners of a DST that owns real estate 
will be treated as owning a direct interest in such real estate for purposes of the nonrecognition 
provisions of Section 1031. In order to reach this conclusion, the IRS determined that (i) the 
DST described therein will be treated as an investment trust under Treasury Regulations 
Section 301.7701-4(c) that is classified as a “trust” under Treasury Regulations Section 
301.7701-4(a), and (ii) the beneficial owners of the DST are “grantors” and, as such, are treated 
as owning direct interests in the DST’s property for federal income tax purposes.  We believe 
that the tax treatment of the Trust and the Beneficial Owners (and the Interests that are the 
subject of the Offering) should be the same as the treatment of the DST and its beneficial 
owners in Revenue Ruling 2004-86. 

I. The Trust should be treated as an investment trust described in Treasury 
Regulations Section 301.7701-4(c) that is classified as a “trust” under 
Treasury Regulations Section 301.7701-4(a). 

The Trust should be classified as a “trust” under Treasury Regulations Section 301.7701-4(a) 
because it (i) should be recognized as an entity separate from the Beneficial Owners for federal 
income tax purposes, and (ii) should be treated as an investment trust described in Treasury 

                                                      
2  Treas. Reg. § 1.1031(a)(1); former Section 1031(a)(2)(C), (D), (E) (1984).  On December 22, 2017, the 
Tax Cuts and Jobs Act (“TCJA”) was signed into law.  TCJA significantly modified Section 1031 by limiting it to 
only exchanges of certain real property not held primarily for sale.  Exchanges of personal and intangible property 
completed after December 31, 2017 can no longer qualify for a Section 1031 Exchange.  Additionally, TCJA 
eliminated specific language providing that exchanges of certain types of property (stock in trade or other property 
held primarily for sale, stocks, bonds, or notes, other securities, or evidences of indebtedness or interest; interests in 
a partnership; certificates of trust or beneficial interest, or choses in action) are excluded from a Section 1031 
Exchange.  Although the specific language providing for non-qualification (for Section 1031 purposes) of interests 
in a partnership, securities, certificates of trust, and beneficial interests has been eliminated from the statute, an 
analysis of these terms remains relevant to the analysis and conclusion set forth herein that the Beneficial Owners 
should be treated as owning qualifying real property for federal income tax purposes.   
3  2004-2 C.B. 191. 

Not 
For 

Use
 W

ith
 C

lie
nts



 

 3

Regulations Section 301.7701-4(c). 

 The Trust should be recognized as an entity separate from the Beneficial 
Owners for federal income tax purposes. 

Whether an organization is an entity separate from its owners for federal income tax purposes 
is a matter of federal tax law and does not depend on whether the organization is recognized as 
an entity under local law.4  Thus, an entity formed under local law is not always recognized as 
a separate entity for federal income tax purposes.5  When participants in a venture form a state-
law entity and avail themselves of the benefits of that entity for a valid business purpose, 
however, the entity generally will be recognized for federal income tax purposes.6 

An entity formed under state law that acts as a mere agent of its owners will not be treated as 
an entity separate from its owners for federal income tax purposes.  In Commissioner v. 
Bollinger,7 a corporation was treated as an agent of its owners where the corporation functioned 
merely as the nominal debtor and record title holder to mortgaged property.  The shareholders 
entered into an agreement providing that (i) the corporation would hold title to the property as 
the shareholders’ nominee and agent solely to secure financing, (ii) the shareholders had sole 
control and responsibility for the mortgaged property, and (iii) the shareholders were the 
principals and owners of the property during its financing, construction, and operation.  The 
Supreme Court held that the shareholders, rather than the corporation, were the owners of the 
property because the relationship between the shareholders and the corporation was, in both 
form and substance, an agency with the shareholders as principals. 

Similarly, the IRS concluded in Revenue Ruling 92-1058 that an Illinois land trust was not to 
be treated as an entity separate from its owner for federal income tax purposes.  A single 
taxpayer created an Illinois land trust and named a domestic corporation as trustee.  The 
taxpayer transferred legal and equitable title to real property to the trust, subject to the 
provisions of an accompanying land trust agreement.  Under the agreement, the taxpayer (i) 
retained exclusive control of the management, operation, rental, and sale of the real property, 
together with an exclusive right to the earnings and proceeds from the real property, and (ii) 
was required to file all tax returns, pay all taxes, and satisfy any other liabilities with respect to 
the real property.  Under Illinois law, there is no limitation on liability of a beneficiary of an 
Illinois land trust.  Because the trustee’s only responsibility was to hold and transfer title to the 
property at the direction of the beneficiary, and because the beneficiary retained the direct 
obligation to pay liabilities and taxes related to the property, the right to manage and control 
the property, as well as any liability with respect to the property, the IRS concluded that the 
Illinois land trust could not rise to the level of an “entity” separate from the beneficial owner 

                                                      
4  Treas. Reg. § 301.7701-1(a)(1). 
5  Treas. Reg. § 301.7701-1(a)(3). 
6 See Moline Properties, Inc. v. Comm’r, 319 U.S. 436 (1943). 
7  485 U.S. 340 (1988). 
8  1992-2 C.B. 204. 
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for federal income tax purposes. 

In contrast, the IRS concluded in Revenue Ruling 2004-869 that the DST described therein was 
an entity that should be recognized as separate from its owners for federal income tax purposes.  
The IRS did so by looking to the powers, limitations and benefits that Delaware law accords to 
a DST and its beneficial owners.  Under Delaware law, creditors of a beneficial owner in a 
DST may not assert claims directly against the property held by a DST; they can seek payment 
only from the beneficial owner herself. The property of a DST is subject to attachment and 
execution with respect to liabilities of the DST as if the DST were a corporation. A DST may 
sue or be sued.  The beneficial owners of a DST are entitled to the same limitation on personal 
liability stemming from actions of a DST that is extended to stockholders of a corporation 
organized under Delaware law.  A DST may merge or consolidate with or into one or more 
statutory entities or other business entities.  A DST can be formed for investment purposes. 
These powers and privileges afforded to a DST and the beneficial owners thereof, as well as 
the purpose of a DST, led the IRS to conclude that a DST is an entity separate from its owners 
for federal income tax purposes.10 

Based on the authorities discussed above, the Trust should be recognized as an entity separate 
from the Beneficial Owners.  The Trust should not be viewed merely as an agent of the 
Beneficial Owners because, unlike the trusts in Bollinger and Revenue Ruling 92-105, the 
Beneficial Owners have no right or power to direct in any manner the Trust or the Manager in 
connection with the operation of the Trust or the actions of the Trustees or the Manager.11   

Specifically, the Beneficial Owners have no right or power to (i) contribute additional assets to 
the Trust (other than the initial contribution of cash in exchange for Interests), (ii) be involved 
in any manner in the operation or management of the Trust or its assets, (iii) cause the Trust to 
negotiate or renegotiate leases or loans, or (iv) cause the Trust to sell its assets and reinvest the 
proceeds of such sale.12   

Additionally, the Trust Agreement requires the Manager to cause the Trust to, among others, 
not (i) merge into or consolidate with any person or entity or dissolve, terminate, or liquidate 
in whole or in part without the Lender’s consent, (ii) own any subsidiary or make any 
investment in or acquire the obligations or securities of any other person or entity without the 
consent of the Lender, (iii) borrow money from, or pledge assets to, any other person or entity, 
without the written consent of the Lender, or (iv) commingle its assets with the assets of any 
of its members or affiliates, or of any other person or entity.13  Further, the Trust Agreement 
requires the Manager to cause the Trust to, among others: (i) manage, control, dispose of, or 
otherwise deal with the Trust Estate (as defined in the Trust Agreement) in its discretion, and 

                                                      
9  2004-2 C.B. 191. 
10  Id. (citing to Del. Code Ann. Title 12, §§ 3801-3824). 
11  See the Trust Agreement at §6.13. 
12  Id. 
13  See the Trust Agreement at §3.2(b). 
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(ii) prepare or cause to be prepared separate financial statements.14   

These requirements and prohibitions evidence an intent that the Trust be engaged in activities 
on its own behalf rather than as an agent of the Beneficial Owners.  Lastly, because the Trust 
is organized as a DST, the Beneficial Owners may avail themselves only of the limited powers 
and privileges afforded to a beneficial owner under Delaware law.  Thus, the Trust (as a DST) 
and the Beneficial Owners have substantially all of the same powers, limitations, and benefits 
as the trust that the IRS found to constitute an entity separate from its owners for federal income 
tax purposes in Revenue Ruling 2004-86.  Accordingly, the Trust should be recognized for 
federal income tax purposes as an entity separate from the Beneficial Owners. 

 The Trust should be treated as an investment trust described in Treasury 
Regulations Section 301.7701-4(c). 

A trust arrangement generally will be classified as a “trust” rather than another form of business 
entity for federal income tax purposes if it can be shown that the purpose of the arrangement is 
to vest in trustees responsibility for the protection and conservation of property for beneficiaries 
who cannot share in the discharge of this responsibility and, therefore, are not associates in a 
joint enterprise for the conduct of a business for profit.15  A trust with a single class of 
ownership interests that provides no power to vary the investments of the trust is classified as 
an investment trust that is treated as a “trust” for federal income tax purposes.16  A trust with 
multiple classes of ownership interests that otherwise meets the description of an investment 
trust also will be classified as a “trust” for federal income tax purposes if the existence of 
multiple classes of ownership interests is incidental to the purpose of facilitating the direct 
investment in the trust’s assets.17  As discussed in greater detail below, the Trust should be 
treated as an investment trust described in Treasury Regulations Section 301.7701-4(c) that is 
classified as a “trust” under Treasury Regulations Section 301.7701-4(a). 

 No power exists under the Trust Agreement for the Trustees or 
Manager to vary the investments of the Trust. 

The courts and the IRS have considered the extent to which the powers granted under a trust 
arrangement exceed those required simply to protect and conserve property for the benefit of 
the beneficiaries.  Two opinions issued by the Second Circuit on the same day generally are 
viewed as the leading judicial guidance on the distinction between a trust arrangement that 
meets the description of an investment trust and a trust arrangement granting the power to vary 
the investments held therein.  Additionally, the IRS has issued several revenue rulings, the most 
relevant being Revenue Ruling 2004-86, that distinguish the limited arrangements that would 
constitute an investment trust from a broader grant of powers that prohibits classification as a 
“trust.”  In all material respects, we believe that the powers granted to the Trustees and Manager 

                                                      
14  See the Trust Agreement at §5.3. 
15  Treas. Reg. § 301.7701-4(a). 
16  Treas. Reg. § 301.7701-4(c)(1). 
17  Id. 
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in the Trust Agreement are consistent with the limited scope of powers applicable to an 
investment trust described in Treasury Regulations Section 301.7701-4(c). 

 Authorities. 

 Case Law. 

In Commissioner v. Chase National Bank,18 the court addressed whether a state-law trust 
arrangement should be classified as a “trust” for federal income tax purposes. In that case, the 
depositor purchased shares of the common stock of several corporations and made up “units” 
consisting of a number of shares of the common stock of each corporation.  The “units” were 
deposited in a trust, and then certificates in the trust were sold to investors.  The trustee was 
vested with all of the rights of ownership of the shares except that the depositor controlled the 
voting rights of the shares and the trust instrument governed and restricted the disposal of the 
shares.  Under the terms of the trust instrument, property deposited into the trust was held until 
some disposition of it was made consistent with the terms of the trust instrument. Further, 
distributions of currently available funds were required.  No purchases were to be made by the 
trustee by way of reinvestment of funds or otherwise.  The Second Circuit found that the trust 
instrument “prevented the trusts from being, or becoming, more than what are sometimes called 
strict investment trusts.”  The court concluded that the trust required “that the trust property 
was to be held for investment and not to be used as capital in the transaction of business for 
profit like a corporation organized for such a purpose.  This distinction is what makes the 
difference tax-wise.”19 

In another opinion released on the same day as Chase National Bank, the Second Circuit 
reached a different result.  In Commissioner v. North American Bond Trust, 20  the court 
recognized that, although the trust arrangement was similar to the trust in Chase National Bank, 
the trust instrument was slightly different because it provided the depositor with the power “in 
effect to change the investment of certificate holders at his discretion.”21  In making up new 
units, the depositor was not confined to the same bonds he had selected for the previous units.  
Additionally, the bonds of all units constituted a single pool in which each certificate holder 
shared according to his proportion of all the certificates issued.  As a result, the money from 
new investors could be used to purchase new bond issues that would in turn reduce the existing 
certificate holders’ interests in the old bond issues.  The depositor thus could take advantage of 
market variations in a manner that could improve the investment of the original investors 
through dilution of the original investment.  Based on these facts, the court held that the 
depositor “had power, though a limited power, to vary the existing investments of all certificate 
holders at will . . .” 22 and, accordingly, that the trust was treated as taxable as an association 

                                                      
18  122 F. 2d 540 (2d Cir. 1941). 
19  Id. at 543. 
20  122 F.2d 545 (2d Cir. 1941), cert. denied, 314 U.S. 701 (1942). 
21  Id. at 546. 
22  Id. 
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rather than as a fixed investment trust. 

 Revenue Ruling 2004-86. 

The analyses and conclusions of the IRS in Revenue Ruling 2004-86 are consistent with the 
Second Circuit’s holdings in the cases discussed above.  Revenue Ruling 2004-86 considered 
the situation in which an individual (John) borrowed money from an unrelated lender (Bank) 
and signed a 10-year, interest-bearing nonrecourse note.  John then used the proceeds of the 
loan to purchase rental real property, Blackacre, which was the sole collateral for the loan from 
the Bank.  Immediately thereafter, John “net” leased the property to Mary for a term of 10 
years.23 Under the terms of the lease, Mary was required to pay all taxes, assessments, fees or 
other charges imposed on Blackacre by federal, state or local authorities.  In addition, Mary 
was required to pay all insurance, maintenance, ordinary repairs and utilities relating to 
Blackacre.  Mary was free to sublease Blackacre to anyone she chose.   

The rent paid by Mary to John was a fixed amount that could be adjusted by a formula described 
in the lease agreement that was based upon a fixed rate or an objective index, such as an 
escalator clause based upon the Consumer Price Index, but adjustment to the rate or index was 
not within the control of any of the parties to the lease.  The rent paid by Mary was not 
contingent upon Mary’s ability to lease the property or on her gross sales or net profits derived 
from Blackacre.24 

On the same date that John acquired Blackacre and leased it to Mary, John also formed a trust 
under Delaware law to which he contributed fee title to Blackacre after entering into the loan 
with the Bank and the lease with Mary.  Upon contribution, the trust assumed John’s rights and 
obligations under the loan from the Bank as well as under the lease with Mary.  In accordance 
with the nonrecourse nature of the note, neither the trust nor any of its beneficial owners were 
personally liable to the Bank for the loan, which continued to be secured by Blackacre.  The 
trust agreement provided that interests in the trust were freely transferable; however, interests 
in the trust were not publicly traded on an established securities market.  The trust would 
terminate on the earlier of 10 years from the date of its creation or the disposition of Blackacre, 
but would not terminate on the bankruptcy, death or incapacity of any owner, or the transfer of 
any right, title or interest of the beneficial owners, of the trust. 

The trust agreement authorized the trustee to engage in only those activities central to the 
collection, investment, and distribution of income arising from Blackacre.  The trust agreement 
authorized the trustee to use trust funds to establish a reasonable reserve to pay expenses 
incurred in connection with holding Blackacre.  The trustee was required to distribute on a 
                                                      
23  The ruling does not indicate whether John is related to Mary, but given that the ruling states that Mary is 
not related to persons described in the ruling other than John, it can be assumed that she is related to him. 
24  Although the lease from John to Mary is described in Revenue Ruling 2004-86 as a “net” lease, it is not 
clear whether the lessor or the lessee would be required to make capital improvements or major repairs to the 
property.  Thus, the lease might be “double net,” in which the lessor remains liable for certain capital improvements 
and repairs (such as repairs to the roof) instead of a “triple net” lease in which the lessee is responsible for the 
property in all events. 
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quarterly basis all available cash less such reserves to each beneficial owner in proportion to 
their respective interests in the trust.  The trustee was required to invest cash received from 
Blackacre between each quarterly distribution and all cash reserves in short-term obligations, 
i.e., maturing prior to the next quarterly distribution date, of (or guaranteed by) the United 
States or any agency or instrumentality thereof, and in certificates of deposit of any bank or 
trust company having a minimum stated surplus and capital.  The trustee was required to hold 
such obligations until maturity.  In addition to the right to a quarterly distribution of cash, each 
beneficial owner had the right to an in-kind distribution of its proportionate share of the 
property of the trust. 

The trust agreement prohibited the trustee from engaging in activities beyond the scope of the 
collection, investment, and distribution of income arising from Blackacre.  The trustee could 
not exchange Blackacre for other property, purchase assets other than the short-term 
investments described above or accept additional contributions of assets (including money) for 
the trust from the beneficiaries.  The trustee could not renegotiate the terms of the debt used to 
acquire Blackacre and could not renegotiate the lease with Mary or enter into leases with 
tenants other than Mary, except in the case of Mary’s bankruptcy or insolvency.25  In addition, 
the trustee could make only minor non-structural modifications to Blackacre, unless otherwise 
required by law.  The trust agreement further provided that the trustee could engage in 
ministerial activities to the extent required to maintain and operate the trust under local law. In 
addition, the trustee could not enter into a written agreement with John or indicate to third 
parties that the trustee (or the trust) is his agent. 

Immediately after John contributed his interest in Blackacre to the trust, he conveyed his entire 
interest in the trust to Dan and Michelle in exchange for interests in Whiteacre and Greenacre, 
respectively.  Dan and Michelle were not related to the Bank or Mary (the lessee of Blackacre), 
and neither the trustee nor the trust was an agent of Dan or Michelle.  Dan and Michelle desired 
to treat their acquired interests in the trust as replacement property pursuant to a Section 1031 
like-kind exchange for their relinquished properties, Whiteacre and Greenacre, respectively. 

Neither the trust, nor the trustee entered into a written agreement with John, Dan, or Michelle 
creating an agency relationship and in dealings with third parties, neither the trust nor the 
trustee represented itself as an agent of John, Dan, or Michelle. 

                                                      
25  Revenue Ruling 2004-86, in its statement of facts, expressly provides that “[t]he trustee may not 
renegotiate the terms of the debt used to acquire [the property] and may not renegotiate the lease with [the tenant] 
or enter into leases with tenants other than [the tenant], except in the case of [the tenant’s] bankruptcy or insolvency.”  
We believe the correct interpretation of this provision is that the exception applies to renegotiating the financing as 
well as new leases. 
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To determine whether the trust arrangement qualified as an investment trust classified as a 
“trust” for federal income tax purposes, the IRS examined whether the trust agreement granted 
the power to vary the investment of the trust’s beneficial interest holders.  Because the duration 
of the trust was the same as the duration of the loan and the lease that were assumed by the 
trust at the time of its formation, the financing and leasing arrangements of the trust and its 
assets (Blackacre) were fixed for the entire life of the trust. Furthermore, the trustee was 
permitted to invest only in short-term obligations that mature prior to the next quarterly 
distribution date and was required to hold these obligations until maturity.  Because the trust 
agreement required that (i) any cash from Blackacre, and any cash earned on short-term 
obligations held by the trust between distribution dates, be distributed quarterly, (ii) no cash 
could be contributed to the trust by the beneficiaries, (iii) the trust could not borrow any 
additional money, and (iv) the disposition of Blackacre would result in the termination of the 
trust, the IRS concluded that there was no possibility of the reinvestment of money under the 
trust agreement. 

In the Revenue Ruling’s analysis, the IRS emphasized that the trustee’s activities were limited 
to the collection and distribution of income.  The trustee could not exchange Blackacre for 
other property, purchase assets other than short-term investments, or accept any additional 
contributions of assets (including money) for the trust.  The trustee could not renegotiate the 
terms of the debt used to acquire Blackacre and could not renegotiate the lease with Mary or 
enter into leases with tenants other than Mary, except in the case of her bankruptcy or 
insolvency.  In addition, the trustee could make only minor non-structural modifications to its 
property except to the extent required by law.  The IRS observed that the trustee had none of 
the powers that would indicate intent to carry on a profit-making business.  Accordingly, the 
IRS concluded that the trustee had no power to vary the investment of the beneficiaries of the 
trust, which is consistent with the description of an investment trust classified as a “trust” for 
federal income tax purposes. 

The IRS expressly warned in Revenue Ruling 2004-86 that the trust arrangement would not 
have qualified as an investment trust, and therefore would not have been classified as a “trust,” 
if the trustee had been given the power to do one or more of the following: 

 dispose of Blackacre and acquire new property; 
 renegotiate the lease with Mary (except in the case of Mary’s 

bankruptcy or insolvency); 
 enter into leases with a tenant other than Mary (except in the case of 

Mary’s bankruptcy or insolvency); 
 renegotiate the obligation used to purchase Blackacre (except in the 

case of Mary’s bankruptcy or insolvency); 
 receive capital contributions from the investors; 
 invest cash received to profit from market fluctuations; or 
 make more than minor non-structural modifications to Blackacre 

that were not required by law. 
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Thus, it is not sufficient that the trustee never takes any of the actions described above—the 
trustee must lack the power to undertake those actions.  This aspect of Revenue Ruling 2004-
86 is consistent with the case law in which a trust is classified in accordance with the powers 
that the trustee has under the trust agreement without regard to what actions, if any, the trustee 
has performed other than to conserve and protect the property of the trust. 

 Other Revenue Rulings. 

The IRS also addressed the classification of trust arrangements in several other revenue rulings. 
Revenue Ruling 75-19226 involved a trust agreement that required the trustee to invest cash on 
hand between quarterly distribution dates only in specified short-term obligations maturing 
prior to the next distribution date and required to hold such obligations until maturity.  The IRS 
concluded that, because the restrictions on the types of permitted investments limited the trustee 
to a fixed return similar to that earned on a bank account and eliminated any opportunity to 
profit from market fluctuations, the power to invest in such assets was not a power to vary the 
trust’s investments. 

Similarly, the IRS classified the trust arrangement described in Revenue Ruling 79-77,27 which 
was formed to hold real property, as a “trust” for federal income tax purposes.  The 
beneficiaries were required to approve all agreements entered into by the trustee and they were 
personally liable for the debts of the trust.  The beneficiaries directed the trustee to enter into a 
20-year lease that required the tenant to pay all taxes, assessments, fees, or other charges 
imposed on the property by federal, state, or local authorities.  In addition, the tenant paid all 
insurance, maintenance, repairs, and utilities relating to the property.  The trustee could 
determine whether to allow the tenant to make minor nonstructural alterations to the real estate, 
but only if the alterations would protect and conserve the property or were required by law.  
The trustee was empowered to institute legal or equitable actions to enforce any provisions of 
the lease.   

The trust would terminate on the sale of substantially all of its assets or upon unanimous 
agreement of the beneficiaries.  Based upon the above, the IRS classified the trust arrangement 
described in Revenue Ruling 79-77 as a “trust” for federal income tax purposes. 

In contrast, the IRS concluded that the trust arrangement described in Revenue Ruling 78-37128 
was classified as a business entity rather than a “trust.”  Unlike the trust arrangement described 
in Revenue Ruling 79-77 that restricted the trustee to dealing with a single piece of property 
subject to a net lease, the trust arrangement in Revenue Ruling 78-371 expressly authorized the 
trustees to purchase and sell contiguous or adjacent real estate, to accept or reject certain 
contributions of contiguous or adjacent real estate, and to raze or erect any building or other 
structure or make any improvements to the land contributed to the trust.  The trustees were also 
empowered to borrow money and to mortgage and lease the trust property.  The IRS concluded 
                                                      
26  1975-1 C.B. 384. 
27  1979-1 C.B. 448. 
28  1978-2 C.B. 344. 
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in Revenue Ruling 78-371 that the trustee’s power to engage in extensive real estate operations 
and to reinvest the sales proceeds in financial products indicated that the trust arrangement was 
not formed merely to protect and conserve the trust’s property and, thus, ruled that the trust 
was taxable as a business entity treated as a corporation. 

The existence of a power to sell trust assets does not always give rise to a power to vary the 
trust’s investments.29  The courts and the IRS have concluded that even though a trustee may 
possess the power to sell trust assets under certain limited circumstances, such a trust 
arrangement can still qualify as an investment trust classified for federal income tax purposes 
as a “trust.”30  These authorities have clarified that, instead of the mere power to sell trust assets, 
it is the ability of the trustee to substitute new investments in order to take advantage of 
variations in the market that prohibit a trust arrangement from being treated as an investment 
trust classified as a “trust” for federal income tax purposes. 

 The Trust Agreement. 

The powers and authority granted to the Trustees, the Manager, the Beneficial Owners, and the 
Trust in the Trust Agreement fall within the limited scope of the powers and authority that may 
be exercised by a trustee of an “investment trust.”  From and after the issuance of the 
Conversion Notice (as defined in the Trust Agreement), the Trust Agreement authorizes the 
Manager to (a) acquire the Property subject to the terms of the leases, and enter into the Lease 
and the Loan; (b) comply with the terms of the Loan Documents; (c) collect rent and make 
distributions thereof; (d) enter into any agreements for purposes of completing tax-free 
exchanges of real property with a “qualified intermediary” as defined in Treasury Regulation 
Section 1.1031(k)-1; (e) notify the relevant parties of any defaults by them under the 
Transaction Documents (as defined in the Trust Agreement); (f) take any action which in the 
reasoned opinion of tax counsel to the Trust, should not have an adverse effect on either the 
treatment of the Trust as an “investment trust” within the meaning of  Treasury Regulations 
Section 301.7701-4(c) or each Beneficial Owner as a “grantor” within the meaning of Section 
671; and (g) solely to the extent necessitated by the bankruptcy or insolvency of a tenant, enter 
into a new lease with respect to the Property, or renegotiate or refinance any debt (including, 
without limitation, the Loan) secured by the Property.31   

Additionally, the Trust Agreement expressly denies the Manager any power or authority, from 
and after the issuance of the Conversion Notice, to take an action that would cause the Trust to 
cease to be an investment trust described in Treasury Regulations Section 301.7701-4(c).32 
Moreover, the Trust agreement expressly denies the Trustee, the Manager, the Beneficial 
Owners and/or the Trust any power and authority to take any other action which would cause 

                                                      
29  Id. 
30  See Comm’r v. N. Am. Bond Trust, 122 F.2d 545 (2d Cir. 1941), cert denied 314 U.S. 701 (1941); 
Pennsylvania Co. for Insurances on Lives and Granting Annuities v. U.S., 146 F.2d 392 (3d Cir. 1944); see also 
Rev. Rul. 78-149, 1978-1 C.B. 448; Rev. Rul. 73-460, 1973-2 C.B. 425. 
31  See the Trust Agreement at §5.3(b).   
32  Id. 
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the Trust to be treated as a business entity for federal income tax purposes if the effect would 
be that such action or actions would constitute a power under the Trust Agreement to “vary the 
investment of the certificate holders” under Treasury Regulations Section 301.7701-4(c)(1) and 
Revenue Ruling 2004-8633   Furthermore, the Trust Agreement provides that none of the 
Trustee, the Manager, the Beneficial Owners, and the Trust shall have any power or authority 
to undertake any actions that are not permitted to be undertaken by an entity that is treated as a 
“trust” within the meaning of Treasury Regulations Section 301.7701-4 and not treated as a 
“business entity” within the meaning of Treasury Regulations Section 301.7701-3.34  Finally, 
as noted above, the Beneficial Owners generally have no right or power to make decisions for 
or to operate or manage the Trust.35 

We believe that the material provisions of the Trust Agreement that are not included in the trust 
arrangement described in Revenue Ruling 2004-86 are consistent with treating the Trust as an 
investment trust.  These provisions include, but are not limited to: (i) the power to sell the 
Trust’s corpus; (ii) the potential termination of the Trust through any event that would cause a 
Transfer Distribution; and (iii) the potential transfer of the Property to the Exchange Entity 
pursuant to the Exchange Right provided in the Trust Agreement. 

The power granted under the Trust Agreement to sell the Property should not be viewed as a 
power to vary the Trust’s investments.  Immediately after a sale of the Property, the sales 
proceeds must be distributed to the Beneficial Owners and the Trust will terminate.36  None of 
the Trustees or the Manager has the power to purchase replacement investments with the 
proceeds from the sale of the Property.37  Additionally, the power of the Manager to cause a 
sale of the Property is not unfettered, but instead can be exercised only after the Trust has 
owned the Property for two years.38 Similarly, the Exchange Right cannot be exercised by the 
Exchange Entity until all Beneficial Owners have held their interests for at least one year.39 

The sale of the Property under these circumstances is consistent with the objective of achieving 
an investment return on the assets comprising the initial trust estate when the Beneficial Owners 
acquired their interests therein.  Because the sales proceeds cannot be reinvested by the Trustees 
or the Manager, the Trust Agreement does not confer the power to “better” the investments in 
the Trust by taking advantage of market variations.  The assets that can be held by the Trust 
are restricted to the Property, and the cash reserves that accumulate between monthly 
distributions.40 All cash reserves will be invested only in the types of debt instruments expressly 
permitted under Revenue Ruling 2004-86.41  Accordingly, providing the Manager with the 
discretion concerning the timing and amount of the sale of the Property should not prevent the 
                                                      
33  See the Trust Agreement at §3.3(c)(7). 
34  See the Trust Agreement at §3.3(c). 
35  See the Trust Agreement at §6.13. 
36  See the Trust Agreement at §§9.1 & 9.3. 
37  See the Trust Agreement at §§3.3(c)(2) & 9.1. 
38  See the Trust Agreement at §9.3. 
39  See the Trust Agreement at §10.1. 
40  See the Trust Agreement at §§3.3(c)(2) & 7.2. 
41  See the Trust Agreement at §7.2. 
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Trust from being treated as an investment trust that is classified as a “trust” for federal income 
tax purposes. 

Although no direct authority exists regarding the use of a Transfer Distribution in connection 
with a fixed investment trust, we believe the Transfer Distribution as used in the Trust 
Agreement is consistent with treating the Trust as a fixed investment trust for federal income 
tax purposes.  We believe that the events that would cause a Transfer Distribution are not in 
any way expected or viewed as likely to occur, which supports the passive and fixed nature of 
the Trust.  In addition, the Trust Agreement also grants the Class 1 Beneficial Owners: (i) a 
right of first offer, and (ii) a right of first refusal upon the receipt of a bona fide Third-Party 
Offer (as defined in the Trust Agreement).42  As discussed in further detail in Part VII hereof, 
we believe that these right of first offer and right of first refusal are not inconsistent with the 
Trust’s classification as a fixed investment trust because such rights are indicative of a co-
ownership arrangement, as opposed to joint operation of a business entity. Moreover, the Trust 
has represented that no Transfer Distribution is currently intended or anticipated and that to the 
knowledge of the Contributor, Trust and Manager an event which would cause a Transfer 
Distribution with respect to any of the assets of the Trust is not expected and that it is the belief 
of the Contributor, Trust and Manager that the occurrence of such an event would be 
unanticipated. 

In addition, the Exchange Right provided in the Trust Agreement also should not be viewed as 
a power to vary the Trust’s investments.  In the case of the Exchange Right, such a transfer is 
only exercisable for a purchase price equal to the then fair market value of a Purchaser’s Interest 
at such time in exchange for Exchange Entity Units in the Exchange Entity (or cash, as the case 
may be).43  The option price is tied directly to the fair market value as of the option exercise 
date as determined by an appraisal to be obtained at such time and is not nominal in relation to 
such value or discounted in any way.44  The Exchange Right is discussed in further detail in 
Part VI.E below. 

Although distinctions exist between the Trust Agreement and the trust arrangement described 
in Revenue Ruling 2004-86, we believe these distinctions are not material.  These distinctions 
include, but are not limited to: (i) the ongoing role of the Company or its affiliate as Manager; 
(ii) the Trust’s potential acceptance of multiple contributions over time, rather than through a 
single contribution; (iii) the conversion of the Trust for tax purposes from a disregarded entity 
into an investment trust prior to the admission of purchasers; and (iv) the affiliate of the 
Company and its indirect owner has executed certain limited guaranties with respect to the 
Loan.  We believe that, like the material provisions discussed above, these provisions are 
consistent with, rather than contrary to, the analysis in Revenue Ruling 2004-86 for the reasons 
set forth below. 

First, the Company’s (or its affiliate’s) ongoing role as Manager should not be viewed as 
                                                      
42  See the Trust Agreement at §6.4. 
43  See the Trust Agreement at §§10.1 & 10.4. 
44  See the Trust Agreement at §10.4. 
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inconsistent with the analysis in Revenue Ruling 2004-86 or the case law because the 
Manager’s powers are limited to those permitted to be exercised by a trustee of a fixed 
investment trust.   

Second, the Trust’s acceptance of multiple contributions over time should not be viewed as 
raising additional capital (which is prohibited under Revenue Ruling 2004-86) because the 
capital of the Trust is not increasing.  Both the term and the amount of the Offering were 
established at the time the Trust Agreement was made.  Additionally, the proceeds of the 
additional closings must be distributed to the Contributor.  Further, the fact that 100% of the 
Interests may be sold in multiple closings rather than in a single closing is driven by practical 
considerations, and does not provide a basis for distinguishing a trust from a partnership.  In 
addition, because the terms of the Offering are fixed, the additional contributions do not enable 
the Trust to benefit from market fluctuations over time. 

Third, prior to conversion, the Trust is not recognized as an entity separate from the Contributor 
(or its affiliate) for federal income tax purposes.45 Accordingly, the conversion feature of the 
Trust from a disregarded entity to a fixed investment trust should be viewed on its own as a 
mere formation of the Trust as a fixed investment trust in a manner that is not inconsistent with 
the analysis under Revenue Ruling 2004-86.   

Fourth, we have considered the fact that an affiliate of the Company and its indirect owner has 
executed certain limited guaranties with respect to the Loan.  Under the limited guaranty, it 
will be responsible for liabilities, costs, expenses, claims, losses or damages incurred by the 
Lender as a result of certain customary non-recourse carveout events and springing recourse 
liabilities with respect to the Loan.  The occurrence or non-occurrence of these events will 
largely be solely within its and the Company’s (and their affiliates’) control.  Since these 
limited guaranties otherwise generally impose liability only for actions which are within the 
control of the indirect owner and the Company, it should not constitute an impermissible 
guaranty of the Loan for these purposes.  Nor should these guaranties be viewed as an 
obligation of the guarantor to contribute additional capital to the Trust.  Accordingly, we do 
not view the existence of such limited guaranty as inconsistent with Revenue Ruling 2004-86. 

Because none of these provisions permit the Trustees or Manager to vary the investments of 
the Trust in a manner that results in the Beneficial Owners improving their investment results 
based on variations in the market, we believe they are consistent with treating the Trust as a 
fixed investment trust. 

 The Lease. 

Under the terms of the Lease, the Master Tenant has the right, at the Master Tenant’s cost and 
expense, to make structural and non-structural alterations to the Property, provided that any 
such alteration or addition when completed is of a character that does not impair the usefulness, 

                                                      
45  See the Trust Agreement at §3.3(a). 
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materially reduce the market value of such Property, or violate the terms of any sublease.46  
However, unlike the Master Tenant, at any time that the Trust is a DST the Trust shall not have 
the right, power or ability to make more than minor non-structural modifications to the 
Property.47  Under Revenue Ruling 2004-86, the trustee is prohibited from making more than 
minor non-structural modifications to the property. We believe, however, that the alteration 
rights provided to the Master Tenant under the Lease should not be attributed to the Trustees 
or Manager and, therefore, are not inconsistent with treating the Trust as an investment trust 
for federal income tax purposes. The terms of the Lease do not provide the Trustees or Manager 
with the unfettered power to make structural modifications to the Property; such alteration 
rights are held solely by the Master Tenant.  Moreover, the cost of any such alterations or 
additions will be born solely by the Master Tenant, not the Trust.  Although not free from doubt, 
we believe that the alteration rights provided to the Master Tenant under the Lease should not 
violate the intent and purpose of Revenue Ruling 2004-86 or the underlying cases and rulings 
governing whether the Trustees or Manager possesses an impermissible right to vary the 
investments of the Trust.   

 Although the Trust has more than one class of ownership 
interests, the Trust nonetheless should be described as an 
investment trust classified as a “trust” because the Trust was 
formed to facilitate direct investment in the Property and the 
repurchase of the Class 2 Beneficial Interest is incidental to that 
purpose.   

The oft-cited principle that the economic substance of a transaction, and not its mere form, 
governs the tax treatment of a given transaction is a well-established doctrine of federal tax 
law.48  The Treasury Regulations describing an investment trust applies this principle by 
providing that a trust arrangement that otherwise would be treated as an investment trust absent 
multiple classes of ownership interests nonetheless will be so treated if the multiple classes of 
ownership interests are incidental to the investment purpose of the trust.49  The Treasury 
Regulations illustrate by example the types of different ownership rights that would be merely 
incidental to a trust’s investment purpose. 

The first example illustrates a circumstance whereby the existence of two classes of ownership 
interests in a trust is incidental to the trust’s purpose of facilitating direct investment in a 

                                                      
46  See the Lease at §11.1. 
47  See the Trust Agreement at §3.3(c)(5). 
48  See, e.g., Gregory v. Helvering, 293 U.S. 465, 467, 470 (1935) (holding that “the reorganization attempted 
was without substance and must be disregarded”); Comm’r v. Court Holding Co., 324 U.S. 331, 334 (1945) (stating 
that “the incidence of taxation depends on the substance of a transaction. The tax consequences which arise from 
gains from a sale of property are not finally to be determined solely by the means employed to transfer legal title.”); 
Weiss v. Stearn, 265 U.S. 242, 254 (1924) (stating that the court “must regard matters of substance and not mere 
form”); Higgins v. Smith, 308 U.S. 473, 477 (1940) (holding that the Government may look at “actualities” and 
disregard the form of a transaction if it is “unreal” or a “sham”). 
49  Treas. Reg. § 301.7701-4(c). 
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portfolio of residential mortgages.50  The originator of the mortgage portfolio transferred the 
mortgages to a bank under a trust agreement, retained the class D beneficial ownership interest 
in the trust and sold to investors the class C beneficial ownership interests in the trust.  The two 
classes (Class C and Class D) are identical except that, in the event of a default on the 
underlying mortgages, the payment rights of the class D interests are subordinate to the rights 
of the class C certificate holders.  The example observes that the interests of the beneficial 
holders in the aggregate, however, is substantially equivalent to an undivided ownership 
interest in the mortgage pool, coupled with a limited recourse guarantee running from the 
originator to the class C beneficial holders.  Thus, the difference in rights between the class D 
and class C beneficial ownership interests is present simply to facilitate the investment by the 
class C beneficial owners in the trust’s assets. 

Likewise, another example illustrates a circumstance where multiple classes of ownership 
interests in a trust merely facilitate direct investment in the assets held by the trust.51  Purchasers 
purchased trust certificates evidencing the right to receive a particular payment with respect to 
a specific bond that is included in a bond portfolio held by the trust.  Because the purchase of 
stripped interests in bonds and coupons are treated as separate bonds for federal income tax 
purposes, the example states that the multiple classes simply provide each certificate holder 
with a direct interest in what would be treated as a separate bond.  Because the certificate 
holders acquired an interest in the trust’s assets that was similar to what the certificate holder 
could acquire by direct investment, the multiple classes of ownership interest will not prevent 
the trust arrangement from being treated as a trust rather than a business entity for federal 
income tax purposes. 

It is possible that the IRS may assert that the existence and redemption of the Contributor’s 
Class 2 Beneficial Interests gives rise to multiple classes of ownership interests,52 even though 
the rights of the Trust’s Class 2 Beneficial Owners otherwise will be identical to the rights of 
the Trust’s Class 1 Beneficial Owners immediately upon a Purchaser investing in the Trust.53  
Consistent with the facts in the examples discussed above, however, we believe that the 
existence of the Class 2 Beneficial Interests and the redemption right of the Contributor also 
should be treated as existing simply to facilitate the Beneficial Owners’ investment in the 
Property through the Class 1 Beneficial Interests.   

Immediately upon the issuance of the Conversion Notice, which must occur prior to a 
Purchaser’s investing in the Trust, the rights of a Class 2 Beneficial Owner (other than the 
redemption right) will be identical to the rights of the Class 1 Beneficial Owners.54  The 
redemption simply replaces the Contributor’s pro rata ownership interest in the Trust and its 
underlying assets with that of the Purchasers.  This same result could be accomplished by either 
the Contributor selling directly to the Purchasers its Class 2 Beneficial Interest or the 

                                                      
50  See Treas. Reg. § 301.7701-4(c)(2), Example 2. 
51  See Treas. Reg. § 301.7701-4(c)(2), Example 4. 
52  See the Trust Agreement at §6.14. 
53  See the Trust Agreement at §§6.12 & 6.13. 
54   See the Trust Agreement at § 6.12. 
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Contributor (or its affiliate) selling the Purchasers a direct interest in the Property followed by 
the Purchasers’ contribution of same to the Trust.  Because under either scenario the result is 
the same, and in neither situation is there any variation in the underlying assets owned by the 
Trust, we believe that the formal mechanism by which the Contributor’s interest in the Property 
is transferred to the Class 1 Beneficial Owners should not affect the tax consequences of the 
underlying transaction. 

This analysis is consistent with the IRS position in Revenue Ruling 2004-86 that its conclusions 
would have been the same regardless of whether the trust property (Blackacre) had been sold 
directly to Dan and Michelle and then contributed to the trust or, as in the facts in the ruling, 
contributed to the trust followed by a sale of an interest in the trust to Dan and Michelle.  The 
rights of the Contributor with respect to the underlying assets in the Trust, i.e., the Property, 
are no different vis-à-vis a Class 1 Beneficial Owner for as long as the Contributor retains any 
Class 2 Beneficial Interests.   

The use of this formal mechanism of redemption is the economic equivalent of the Purchasers 
purchasing a direct interest in the Property from the Contributor and then contributing the 
purchased interests in the Property to the Trust.  Under these circumstances, it is our view that 
no impermissible multiple classes of ownership interests in the Trust should exist.  

Based on the foregoing discussion, the Trust: (i) should be recognized as an entity separate 
from the Beneficial Owners for federal income tax purposes, and (ii) should be treated as an 
investment trust described in Treasury Regulations Section 301.7701-4(c).  As a result, the 
Trust should be classified as a “trust” under Treasury Regulations Section 301.7701-4(a). 

II. The Purchasers, as Beneficial Owners in the Trust, should be treated as 
“grantors” of the Trust. 

A “grantor” of a trust includes any person that either creates a trust or directly or indirectly 
makes a gratuitous transfer of property, including cash, to a trust.55  A gratuitous transfer to a 
trust includes a transfer of cash to the trust in exchange solely for an interest in the trust.56  The 
term “grantor” also includes any person who acquires an interest in a trust from a “grantor” of 
the trust if the interest acquired is an interest in an investment trust described in Treasury 
Regulations Section 301.7701-4(c).57 

The Beneficial Owners will transfer cash to the Trust in exchange solely for an interest therein.  
Because receiving an interest in the Trust is not treated as the receipt of property, the Beneficial 
Owners should be treated as making a gratuitous transfer to the Trust.  Thus, the Beneficial 
Owners should be treated as “grantors” of the Trust.  

                                                      
55  Treas. Reg. § 1.671-2(e)(1). 
56  Treas. Reg. § 1.671-2(e)(1), (2). 
57  Treas. Reg. § 1.671-2(e)(3). 
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III. As “grantors” of the Trust, the Beneficial Owners should be treated as owning 
an undivided fractional interest in the Property for federal income tax 
purposes. 

A “grantor” that is treated as the owner of an undivided fractional interest of the assets in a 
trust under the provisions of subchapter J of the Code also is treated as owning an undivided 
fractional interest of such assets for all federal income tax purposes.58  Sections 673 through 
677 set forth rules for determining when the grantor or another person is treated as the owner 
of any portion of a trust.59  Under Section 673, a grantor is treated as owning any portion of a 
trust in which the grantor has a reversionary interest in either the trust assets or the income 
therefrom if, as of the inception of that portion of the trust, the value of such interest exceeds 
5% of the value of such portion.  Under Section 677, a grantor is treated as the owner of any 
portion of a trust whose income, without the approval or consent of any adverse party is, or in 
the discretion of the grantor or a non-adverse party or both, may be distributed to the grantor 
or held or accumulated for future distribution to the grantor.60 

Revenue Ruling 2004-86 also considered whether the purchase of interests in the trust 
arrangement by Dan and Michelle would be treated as an acquisition of interests in the real 
property (Blackacre) owned by the trust (in exchange for their interests in Whiteacre and 
Greenacre that were conveyed to John).  The IRS concluded that Dan and Michelle should be 
treated as grantors of the trust when they acquire their interests in the trust from John, who had 
formed the trust.  The IRS also concluded that, because Dan and Michelle have the right to 
distributions of all the income of the trust attributable to their undivided fractional interests, 
they should be treated under Section 677 as the owners of an aliquot portion of the trust, and 
all income, deductions and credits attributable to that portion are includible by Dan and 
Michelle in computing their taxable income.  Because the owner of an undivided fractional 
interest of a trust is considered to own the trust assets attributable to that interest for federal 
income tax purposes, the IRS treated Dan and Michelle as each owning an undivided fractional 
interest in Blackacre for federal income tax purposes. 

The IRS’s treatment of Dan and Michelle as the owners of the trust’s property for purposes of 
Section 1031 is consistent with the treatment by the IRS of grantors of a trust for Section 1033 
purposes.  Section 1033 is similar to Section 1031 in that it confers nonrecognition treatment 
on the involuntary conversion of property into similar or related-use property.61  In several 
rulings, the IRS concluded that, because the owner of a grantor trust is treated as the owner of 
the trust’s property for federal income tax purposes, whether replacement property was 
purchased by a grantor or the grantor’s trust is of no consequence for Section 1033 purposes.62 

                                                      
58  See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 85-45, 1985-1 C.B. 183; and Rev. Rul. 85-13, 1985-1 
C.B. 184; see also Treas. Reg. § 1.1001-2(c), Example 5. 
59  Treas. Reg. § 1.671-2(a). 
60  Code § 677(a).  For purposes of this provision, a trustee who lacks an economic interest in the assets of a 
trust is not an adverse party.  See Treas. Reg. § 1.672(a)-1(a). 
61  See Code § 1033(a). 
62   See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 70-376, 1970-2 C.B. 164. 
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Several of the rights accorded, directly and indirectly, under the Trust Agreement to the 
Beneficial Owners as “grantors” should result in the Beneficial Owners being treated owning 
direct interests in the Property for federal income tax purposes.  Generally, the Beneficial 
Owners have the right to the distribution of all income received by the Trust without the 
approval, consent or exercise of discretion by any person.63  Additionally, the Beneficial 
Owners have a total reversionary interest in the assets of the Trust.  These rights of the 
Beneficial Owners as grantors should result in the Beneficial Owners being treated as owning 
direct interests in the Trust’s assets (i.e., the Property) under Sections 673 and 677 and therefore 
also for all federal income tax purposes, including Section 1031.64 

IV. The Interests should not be treated as securities for purposes of Section 1031. 

If the Interests were determined to be securities for purposes of Section 1031, an investor would 
recognize gain, if any, on the exchange of property for an Interest to the extent the fair market 
value of the Interest received in the exchange exceeded the adjusted tax basis of the 
relinquished property.65  For the reasons discussed below, the Interests should not constitute 
securities for purposes of Section 1031.66 

 Legislative History of Section 1031.   

The exclusion of securities from Section 1031 was added to the predecessor to Section 1031 in 
1923.67  The legislation amended the predecessor to Section 1031 to include the following 
italicized language: 

When any such property held for investment or for productive use in trade 
or business (not including stock-in-trade or other property held primarily 
for sale, and in the case of property held for investment not including stock, 
bonds, notes, choses in action, certificates of trust or beneficial interest, 

                                                      
63   See the Trust Agreement at §7.2. 
64  The Lender is a credit union under Minnesota law.  Pursuant to the Lender’s regulatory requirements, the 
Trust was required to became a “member” of the Lender by making a $5 donation to Wings Financial Foundation, 
a Section 501(c)(3) tax-exempt entity.  As a “member” of the Lender, the Trust has corresponding ownership in 
shares of the Lender.  We believe the foregoing donation should be treated as a charitable contribution to a Section 
501(c)(3) tax-exempt entity (i.e., Wings Financial Foundation), and not as subscription of shares in the Lender.  
Even if this were to be treated as a subscription of shares in the Lender, the Trust cannot buy or sell such shares 
because it is prohibited from doing so under §3.3(c) of the Trust Agreement.  Further, the Trust cannot influence the 
Lender’s underlying business because the Lender is controlled by its board of directors.  Thus, even if it were to be 
treated as an “investment,” the Trust cannot “vary” such investment in the Lender and such investment should not 
impact the Trust’s treatment as an investment trust described in Treasury Regulations Section 301.7701-4(c).  
Because the Beneficial Owners should be treated as owning direct interests in the Trust’s assets, the Beneficial 
Owners should be treated as owning an undivided fractional interests in the share of the Lender and the Property as 
part of the Trust Estate.  
65  Code § 1001.   
66  Although the Interests may be “securities” for purposes of the Securities Act of 1933 or the Securities 
Exchange Act of 1934, it should be noted that this is not the relevant test for determining whether the Interests are 
securities for federal income tax purposes but, rather, only the starting point for the analysis. 
67  See, e.g., H.R. 13774, Public No. 545, 67th Cong., 4th Sess., ch. 294.   
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or other securities or evidences of indebtedness or interest), is exchanged 
for property of a like kind or use.   

The reason for the addition of the language above was to prevent taxpayers from using the 
predecessor to Section 1031 to exchange investment securities, such as stocks and bonds, on a 
tax free basis.  A letter from the Secretary of Treasury dated January 13, 1923, provided as 
follows: 

The revenue act of 1921 provides, in section 202, for the exchange of 
property held for investment for other property held for investment for 
other property of a like kind without the realization of taxable income.  
Under this section, a taxpayer who purchases a bond of $1,000 which 
appreciates in value may exchange that bond for another bond of the value 
of $1,000, together with $100 in cash (the $100 in cash representing the 
increase in the value of the bond while held by the taxpayer), without the 
realization of taxable income.  This provision of the act is being widely 
abused.  Many brokers, investment houses and bond houses have 
established exchange departments and are advertising that they will 
exchange securities for their customers in such a manner as to result in no 
taxable gain.  Under this section, therefore, taxpayers owning securities 
which have appreciated in value are exchanging them for other securities 
and at the same time receiving a cash consideration without the realization 
of taxable income, but if the securities have fallen in value since 
acquisition will sell them and in computing net income deduct the amount 
of the loss on sale.  This result is manifestly unfair and destructive of the 
revenues.  The Treasury accordingly urges that the law be amended so as 
to limit the cases in which securities may be exchanged for other securities 
without the realization of taxable income to those cases where the 
exchange is in connection with the reorganization, consolidation or merger 
of one or more corporations.68   

In response to the concern expressed in the letter above, Congress amended the predecessor to 
Section 1031 to exclude securities.69 

 Use of the term “securities” in the Code. 

The term “securities” is not defined in either Section 1031 or the Treasury Regulations 
promulgated thereunder.  The term “securities” is narrowly defined in other Sections of the 
Code, including the following: 

 Section 165(g) (defining the term “security” as “(A) a share of stock 
in a corporation; (B) a right to subscribe for, or to receive, a share 

                                                      
68  Id. 
69  Id. 
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of stock in a corporation; or (C) a bond, debenture, note, or 
certificate, or other evidence of indebtedness, issued by a 
corporation or by a government or political subdivision thereof, with 
interest coupons or in registered form”); 

 Section 402(e)(4)(E)(i) (providing that “[t]he term ‘securities’ 
means only shares of stock and bonds or debentures issued by a 
corporation with interest coupons or in registered form”); 

 Former Section 1083(f) (stating that “the term ‘stock or securities’ 
means shares of stock in any corporation, certificates of stock or 
interest in any corporation, notes, bonds, debentures and evidences 
of indebtedness (including any evidence of an interest in or right to 
subscribe to or purchase any of the foregoing”);70 and 

 Section 1236(c) (providing that “the term ‘security’ means any share 
of stock in any corporation, certificate of stock or interest in any 
corporation, note, bond, debenture, or evidence of indebtedness, or 
any evidence of an interest in or right to subscribe to or purchase 
any of the foregoing”). 

The Interests clearly should not be considered “securities” under any of the above definitions.  
Although the foregoing Sections are not expressly applicable for purposes of Section 1031, the 
IRS has indicated that the scope of the term “securities” (as used in such other Sections) can 
be relevant by analogy for purposes of Section 1031.71 

In addition, there are instances in the Code where a term is defined by specific reference to 
federal securities law, such as the following examples:   

 Section 67(c)(2)(B)(i)(I) (“continuously offered pursuant to a public 
offering (within the meaning of Section 4 of the Securities Act of 
1933, as amended)”);  

 Section 83(c)(3) (“so long as the sale of property at a profit could 
subject a person to suit under Section 16(b) of the Securities 
Exchange Act of 1934”); 

 Section 162(m)(2) (“the term ‘publicly held corporation’ means any 
corporation which is an issuer … the securities required to be 
registered under section 12 of the [Securities Exchange Act of 
1934]”); 

 Section 277(b)(3) (“which for each day of any taxable year is a 
national securities exchange subject to regulation under the 
Securities Exchange Act of 1934 or a contract market subject to 
regulation under the Commodity Exchange Act”); and 

 Section 409(e)(4)(A) (“a class of securities required to be registered 

                                                      
70  Code § 1083 was repealed by the Gulf Opportunity Zone Act of 2005.  See Pub. L. No. 109-135, § 
402(a)(1), 119 Stat. 2610 (2005). 
71  See, e.g., I.R.S. Gen. Couns. Mem. 35242 (Feb. 16, 1973). 
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under Section 12 of the Securities Exchange Act of 1934”). 

In Plow Realty Co. of Texas v. Commissioner,72 the Tax Court addressed whether two mineral 
deeds, each conveying an undivided one-eighth interest in oil, gas, sulphur and other minerals, 
were “securities” for purposes of determining whether the gains from such conveyances 
constituted “personal holding company income” under Section 502(b) of the Internal Revenue 
Code of 1939.  If such gains were “securities,” and hence, “personal holding company income” 
as defined under the Internal Revenue Code of 1939, the gains would be subject to a 25% surtax.     

The taxpayer contended that the mineral deeds were conveyances of an interest in real estate 
and not a sale of “securities.”  The Tax Court agreed: 

Under securities and exchange acts mineral deeds and assignments 
of mineral rights have been held to be “securities.”  But here we 
have a revenue statute and not a question of the exercise of police 
power by a state or the National Government for the protection of 
the public.  The respondent’s regulations define “stock or securities” 
in broad and comprehensive language, but even so, we do not think 
the instruments herein can be classified as securities under the 
revenue act.  What we have here is two deeds of conveyance 
evidencing two private sales of undivided interests in realty, under 
which title passed to and became vested in the grantees.  Such sales 
do not, in our opinion, under the circumstances here constitute a sale 
of securities under respondent’s regulations.73   

Based on this reasoning, the Tax Court held that the gains realized by the taxpayer upon the 
conveyance of the mineral deeds were not “personal holding company income” because the 
mineral deeds did not convey “securities.” 

In General Counsel Memorandum 35242,74 the IRS stated that “[a]lthough [the definitions 
under Sections 165(g), 402(a)(3), 1083(f), and 1236(c)] do not control for purposes of Code 
§1031, we believe it persuasive that Congress has consistently defined the term ‘securities’ in 
a limited sense.”  Accordingly, the IRS determined that an exchange of whisky receipts for 
other whisky receipts qualified for nonrecognition treatment under Section 1031(a).   

Equally important, General Counsel Memorandum 35242 determined that the whisky receipts 
were not “securities” for purposes of Section 1031 even though the Securities and Exchange 
Commission believed such receipts constituted securities under the Securities Act of 1933 and 
the Securities Exchange Act of 1934.  This conclusion is consistent with the Tax Court’s 
position that property which constitutes a security under applicable securities laws is not 

                                                      
72  4 T.C. 600 (1945). 
73  Id. at 608 (internal citation omitted). 
74  I.R.S. Gen. Couns. Mem. 35242 (Feb. 16, 1973). 
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necessarily a “security” for purposes of a specific provision of the Code.75  The IRS further 
noted, in the proposed revenue ruling attached to the general counsel memorandum, that the 
“securities” exception to nonrecognition treatment was added to “preclude brokers, investment 
houses, and bond houses from arranging the tax free exchanges of appreciated securities for 
their clients.”76 

Based on the narrow scope of the definition of “securities” for various Code provisions, the 
IRS endorsement of this narrow definition in the Section 1031 context, and the Tax Court’s 
conclusion that the definition of a “security” under applicable securities laws is irrelevant, we 
believe that the Interests should not be treated as securities for purposes of Section 1031. 

V. The Interests should not be treated as certificates of trust or beneficial 
interests for purposes of Section 1031. 

The non-recognition rules of Section 1031 do not apply to an exchange of certificates of trust 
or beneficial interests.77  However, as concluded above, the Trust should be treated as a fixed 
investment trust within the meaning of Treasury Regulations Section 301.7701-4(c).  Therefore, 
the Trust is considered to be a disregarded entity and the Beneficial Owners should be viewed 
as owning an underlying fractional interest in the Property (as opposed to an interest in the 
Trust itself for federal income tax purposes) because, for federal income tax purposes, the Trust 
is disregarded and viewed as if it does not exist.  Thus, the Interests should not be viewed as 
prohibited certificates of trust or beneficial interests for purposes of Section 1031. 

VI. The Lease should be treated as a true lease and not a financing for federal 
income tax purposes. 

 Generally. 

We believe that the Lease has the hallmarks of a bona fide, true lease and, therefore, should be 
treated as such for federal income tax purposes.  The economic substance of a leasing 
transaction is analyzed in light of all of the facts and circumstances.78  Transactions structured 
as leases may be recharacterized for federal income tax purposes to reflect their economic 

                                                      
75  Plow Realty Co., 4 T.C. 600 (1945) (concluding that mineral deeds were not securities for purposes of the 
predecessor to Code § 543 (personal holding company income) despite the fact that they were securities under 
securities and exchange acts). 
76  I.R.S. Gen. Couns. Mem. 35242 (Feb. 16, 1973), (citing S. Rept. 1113, 67th Cong. (1927), 1939-1 (Part 
2) C.B. 845-46).  
77  Code § 1031(a)(2)(E) (1984).  As noted above, although the specific language providing for non-
qualification (for Section 1031 purposes) of interests in a partnership, securities, certificates of trust, and beneficial 
interests has been eliminated from the statute, an analysis of these terms remains relevant to the analysis and 
conclusion set forth herein that the Beneficial Owners should be treated as owning qualifying real property for 
federal income tax purposes.   
78  Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the “Reconciliation 
Act of 2010,” as Amended, in Combination with the “Patient Protection and Affordable Care Act,” 153 & n. 350 
(2010). 
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substance. 79   For example, in appropriate circumstances a purported lease may be 
recharacterized as a conditional sales contract.  Recharacterization of the Lease as a financing 
or other arrangement for federal income tax purposes would have significant adverse tax 
consequences.  For example, if the Lease were recharacterized as a financing, then for federal 
income tax purposes, the Beneficial Owners would be treated as having immediately sold the 
acquired Interests in the Property to the Master Tenant and the Master Tenant would be treated 
as the owner of the Property for federal income tax purposes.  As a result, a Purchaser 
attempting to participate in a Section 1031 Exchange would not be treated as having received 
qualified replacement property when the Purchaser acquired his or her Interest because the 
Purchaser would be treated as having made a loan to the Master Tenant.  As the owner of the 
Property for federal income tax purposes, the Master Tenant, rather than the Purchasers, would 
be entitled to claim any depreciation deductions.  To the extent that payments of “rent” were 
recharacterized as payments of interest and principal, the payment of principal would not be 
treated as the receipt of taxable income by the Purchasers and would not be deductible by the 
Master Tenant.  All of these, and other, consequences could have a significant impact on the 
federal income tax consequences of an investment in the Property. 

 Revenue Procedure 2001-28. 

It is possible that the Lease could be treated as a financing rather than a true lease for federal 
income tax purposes.  There is, however, no bright-line test for making this determination.  This 
issue will be analyzed in the context of Revenue Procedure 2001-28, 80  which sets forth 
guidelines for obtaining an advance ruling that a lease constitutes a true lease (and not a 
financing) for federal income tax purposes, as well as the federal income tax case law governing 
this area. 

In recent cases, courts have conducted a two-part analysis to determine whether the purported 
lease should be respected for federal income tax purposes, including an analysis of whether (i) 
the purported lease should be disregarded as a “sham” transaction and, if not, (ii) whether the 
lessor retained a sufficient amount of the traditional benefits and burdens of ownership of the 
property.  A leasing transaction will be deemed a sham, and thus disregarded, if it was entered 
into for the sole purpose of obtaining tax benefits and the transaction is devoid of any 
reasonable opportunity for economic profit (exclusive of tax benefits).  A transaction is not a 
sham if there is either a business purpose or economic substance to the transaction.81  The 
business purpose test has been described as a subjective analysis examining the motivations for 
entering into a transaction,82 while the economic substance analysis is described as an objective 
                                                      
79  See, e.g., Frank Lyon Co. v. U.S., 435 U.S. 561 (1976), rev’g 536 F.2d 746 (8th Cir. 1976); Rice’s Toyota 
World, 752 F.2d 89 (4th Cir. 1985); Helvering v. F. & R. Lazarus & Co., 308 U.S. 252 (1939); Emershaw v. Comm’r, 
T.C. Memo 1990-246.  
80  2001-1 C.B. 1156. 
81  See Rice’s Toyota World, 752 F.2d 89; Van Roekel v. Comm’r, T.C. Memo 1989-74, app. dism’d 905 F.2d 
80 (5th Cir. 1990); Offermann v. Comm’r, T.C. Memo 1988-236; L. W. Hardy Co. Inc. v. Comm’r, T.C. Memo 
1987-63; Greenbaum v. Comm’r, T.C. Memo 1987-222; Torres v. Comm’r, 88 T.C. 702 (1987); Mukerji v. Comm’r, 
87 T.C. 926 (1986).   
82   Levy v. Comm’r, 91 T.C. 838, 854 (1988). 
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analysis focusing on whether the transaction has a reasonable opportunity of producing a profit 
(exclusive of tax benefits).83  If a transaction is shown not to be a sham, the lessor must 
additionally retain sufficient benefits and burdens of ownership to be regarded as the owner for 
federal income tax purposes.84  The essence of the courts’ benefits and burdens analysis is an 
examination of whether the purported lessor is subject to the risks of ownership (i.e., downside) 
and will enjoy the profits of the property (i.e., upside). 

Revenue Procedure 2001-2885 sets forth advance ruling guidelines for “true lease” status.  The 
Trust has not sought, and does not expect to request, a ruling from the IRS under Revenue 
Procedure 2001-28.  These ruling guidelines provide certain criteria that the IRS will require 
to be satisfied in order to issue a private letter ruling that a lease is a true lease for federal 
income tax purposes.  In the event of an examination by the IRS, the IRS and, ultimately, the 
courts of applicable jurisdiction, would consider these ruling guidelines, together with existing 
cases and other rulings, in determining whether the Lease qualifies as a true lease for federal 
income tax purposes.  However, we do not believe that strict compliance with Revenue 
Procedure 2001-28 is required to conclude that the Lease should be characterized as a true lease 
for federal income tax purposes.  Rather, we believe that satisfying most of the material ruling 
guidelines should be sufficient for this purpose.  Accordingly, the following discussion reviews 
the factors considered relevant by the IRS under Revenue Procedure 2001-28 guidelines, as 
well as the relevant case law.86 

 Minimum Unconditional At-Risk Investment. 

Under the Revenue Procedure, the lessor must make a minimum unconditional “at risk” 
investment in the property (the “Minimum Investment”) when the lease begins, must maintain 
such Minimum Investment throughout the entire lease term, and such Minimum Investment 
must remain at the end of the lease term.  The Minimum Investment must be an equity 
investment (the “Equity Investment”) that includes only consideration paid, and personal 
liability incurred, by the lessor to purchase the property.  The net worth of the lessor must be 
sufficient to satisfy any such personal liability.87  We believe that satisfying the required 
Minimum Investment pursuant to the guidelines is also indicative of a lessor’s retention of 

                                                      
83  Id. at 838; Rubin v. Comm’r, T.C. Memo 1989-484; Moser v. Comm’r, T.C. Memo 1989-142, aff’d 914 
F.2d 1040 (8th Cir. 1990); Van Roekel v. Comm’r, T.C. Memo 1989-74; Offermann v. Comm’r, T.C. Memo 1988-
236; Larsen v. Comm’r, 89 T.C. 1229 (1987), aff’d & rev’d sub nom Casebeer v. Comm’r., 909 F.2d 1360 (9th Cir. 
1990). 
84  See Emershaw v. Comm’r, T.C. Memo 1990-246, aff’d 949 F.2d 841 (6th Cir. 1991); Rubin v. Comm’r, 
T.C. Memo 1989-484; Pearlstein v. Comm’r, T.C. Memo 1989-621; Moser v. Comm’r, T.C. Memo 1989-142, aff’d 
914 F.2d 1040 (8th Cir. 1990); Van Roekel v. Comm’r, T.C. Memo 1989-74; Levy, 91 T.C. 838. 
85  2001-1 C.B. 1156.  The guidelines were designed with equipment, rather than real estate, leveraged leases 
as a primary concern. 
86  The factors enumerated in the case law are relevant to the guidelines as set forth in Revenue Procedure 
2001-28; thus, for purposes of this analysis we refer to the case law factors within the framework of the guidelines. 
87  Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.01. 
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downside risk as required under the framework established by the case law.88 

 Initial Minimum Investment.   

When the property is first placed in service or use by the lessee, the Minimum Investment must 
be equal to at least 20% of the cost of the property.  The Minimum Investment must be 
unconditional: that is, the lessor must not be entitled to a return of any portion of the Minimum 
Investment through any arrangement, directly or indirectly, with the lessee, a shareholder of 
the lessee, or any party related to the lessee (within the meaning of Section 318 of the Code) 
(the “Lessee Group”).89  Each of the Purchasers will acquire his or her Interest in the Property 
(through the Trust) for an unconditional equity investment equal to approximately 49.5% of 
the cost of his or her Interest in the Property.  None of the Purchasers will be entitled to demand 
the return of his or her Equity Investment from the Trust, or any tenant, or any party related to 
such parties, either through a put option, a guaranty of residual value, or other arrangement 
with such persons. 

 Maintenance of Minimum Investment.   

The Minimum Investment must remain equal to at least 20% of the cost of the property at all 
times throughout the entire lease term.  That is, the excess of the cumulative payments required 
to have been paid by the lessee to or for the lessor over the cumulative disbursements required 
to have been paid by or for the lessor in connection with the ownership of the property must 
never exceed the sum of (i) any excess of the lessor’s initial Equity Investment over 20% of 
the cost of the property plus (ii) the cumulative pro rata portion of the projected profit from the 
transaction (exclusive of tax benefits).90  The Trust and the Manager have represented to us that 
they anticipate that the equity invested in the Property by the Purchasers will equal at least 20% 
of the cost of the Property to the Trust at all times throughout the term of the Lease 
(disregarding fluctuations in value) and that, to their knowledge, no plans or intention exists to 
reduce such equity through distributions or refinancing of the Property or otherwise.  It is 
impossible, however, to determine at this time whether the economic performance of the 
Property will comply with the above stated requirement of Revenue Procedure 2001-28.  
Accordingly, this estimation alone neither weighs in support nor against characterization of the 
Lease as a true lease for federal income tax purposes. 

 Residual Investment.   

Under Revenue Procedure 2001-28, the fair market value of the property at the end of the lease 
term must be estimated to be an amount equal to at least 20% of the original cost of the property.  
For this purpose, fair market value must be determined (i) without including in such value any 
                                                      
88  For example, courts have treated a lessor as the owner of property when the lessor has made cash 
investments substantially smaller than the 20% required by the Revenue Procedure 2001-28 guidelines.  See, e.g., 
Emershaw v. Comm’r, T.C. Memo 1990-246 (6% investment); Greenbaum v. Comm’r, T.C. Memo 1987-222 (7% 
investment); Hardy, L. W. Hardy Co. Inc. v. Comm’r, T.C. Memo 1987-63 (17% investment). 
89  Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.01(1). 
90  Id. at § 4.01(2). 
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increase or decrease for inflation or deflation during the lease term, and (ii) after subtracting 
from such value any cost to the lessor for removal and delivery of possession of the property 
to the lessor at the end of the lease term. In addition, under Revenue Procedure 2001-28, a 
reasonable estimate of the remaining useful life of the property at the end of the lease term must 
equal the longer of one year or 20% of the originally estimated useful life of the property.91  
The Trust and the Manager have represented that the Property is expected to have a value at 
the end of the Lease term or the anticipated time of sale that is at least 20% of the original cost 
of the Property and that the financial projections of the value of the Property at the end of the 
Lease term or the anticipated time of sale are not based on increases or decreases in inflation 
or deflation during the Lease term and reflect the anticipated costs of sale.  In addition, the 
Trust and the Manager have represented that a reasonable estimate of the remaining useful life 
of the Property at the end of its initial Lease term should equal the longer of one year or 20% 
of the originally estimated useful life of the Property. 

 Lease Term and Renewal Options.  

For purposes of determining whether the various requirements imposed by Revenue Procedure 
2001-28 are satisfied, the lease term must include all renewal or extension periods except 
renewals or extensions at the option of the lessee at fair rental value at the time of such renewal 
or extension.92  Because both the Equity Investment of the Purchasers and the Lease will 
terminate at the time of the anticipated sale, the anticipated time of sale might be used as the 
measuring period for purposes of determining the term of the Lease.  One could also argue that 
the entire term of the Lease should be used as the applicable measuring period in determining 
whether the various requirements of Revenue Procedure 2001-28 have been met.  We have 
considered each of these alternatives in reaching our conclusions herein concerning the 
application of Revenue Procedure 2001-28. 

 Purchase and Sale Rights.  

Under Revenue Procedure 2001-28, no member of the Lessee Group may have a contractual 
right to purchase the property from the lessor at a price less than its fair market value at the 
time the right is exercised.93  When the property is first placed in service or use by the lessee, 
the lessor may not have a contractual right to cause any party to purchase the property.94  The 
lessor must also not have any present intention to acquire such a contractual right.  A provision 
that permits the lessor to abandon the property to any party will be treated as a contractual right 
of the lessor to cause such party to purchase the property.95  Despite this prohibition, both the 
IRS and the courts have recognized leases utilizing fixed-price purchase options as leases for 
federal income tax purposes.  A number of courts have concluded that a true lease existed even 
when the lessee had the right to purchase the leased property at a fixed price so long as the 

                                                      
91  Id. at § 4.01(3). 
92  Id. at § 4.02. 
93  Id. at § 4.03. 
94  Id. at § 4.03. 
95  Id. at § 4.03. 
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purchase price represented an estimate of the fair market value of the leased property as of the 
option date, or was not nominal in relation to such value.96   The Lease and other DST 
Transaction Documents do not provide the Trust with a put option or the right to abandon the 
Property to any party. 

In the present case, the Exchange Right provided to the Exchange Entity under the Trust 
Agreement is only exercisable for a purchase price equal to the then fair market value of a 
Beneficial Owner’s Interest at such time in exchange for Exchange Entity Units in the 
Exchange Entity (or cash, as the case may be) and, therefore, should not cause the Lease to fail 
as a true lease for federal income tax purposes as the Exchange Right represents an estimate of 
the fair market value as of the option date and is not nominal in relation to such value.97 
Although not free from doubt, in light of the case law and rulings discussed above, the 
Exchange Right provided under the Trust Agreement should not cause the Lease to fail to be a 
true lease for federal income tax purposes.  

 Investment by Lessee.  

No part of the cost of the property or the cost of improvements, modifications, or additions to 
the property, may be furnished by any member of the Lessee Group.  If the lease requires the 
lessee to maintain and keep the property in good repair during the term of the lease, ordinary 
maintenance and repairs performed by a member of the Lessee Group will not constitute an 
Improvement.98   

While the Master Tenant may incur some obligations to construct improvements under one or 
more subleases, this should not affect the characterization of the Lease for federal income tax 
purposes.  Under the Lease, the Master Tenant may be required to pay for certain tenant 
improvements associated with the Property.  For example, the Master Tenant must throughout 
the term of the Lease take good care of the Property, put, keep and maintain the Property and 
every part thereof in a condition substantially the same as the condition of the Property as of 
the commencement of the Lease, and make all necessary repairs of whatsoever kind or nature.99  
We believe that any such improvements required to be constructed by the Master Tenant under 
the Lease are in the nature of maintenance and repairs consistent with ordinary commercial 
practice and, therefore, should not prevent the Lease from qualifying as a true lease for federal 

                                                      
96  See L. W. Hardy Co. Inc. v. Comm’r, T.C. Memo 1987-63; Transamerica Corp. v. U.S., 15 Cl. Ct.      420 
(1988), aff’d 902 F.2d 1540 (Fed. Cir. 1990); Cooper v. Comm’r, 88 T.C. 84 (1987); Belz Inv. Co. v. Comm’r, 72 
T.C. 1209 (1979), aff’d 661 F.2d 76 (6th Cir. 1981), acq. 1980-2 C.B. 1; Northwest Acceptance Corp. v. Comm’r, 
58 T.C. 836 (1972), aff’d 500 F.2d 1222 (9th Cir. 1974); Lockhart Leasing Co. v. Comm’r, 54 T.C. 301 (1970), aff’d 
446 F.2d 269 (10th Cir. 1971); see also Staff of the Joint Committee on Taxation, General Explanation of the Tax 
Reform Act of 1984 (1984) (“Where [a] purchase option was more than nominal but relatively small in comparison 
with fair market value, the lessor was viewed as having transferred full ownership because of the likelihood that the 
lessee would exercise the option.”). 
97  See the Trust Agreement at §§10.1 & 10.4. 
98  Rev. Proc. 2001-28, 2001-1 C.B. 1156 at § 4.04. 
99 See the Lease at §6.1. 
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income tax purposes.100 

 No Lessee Loans or Guarantees.  

No member of the Lessee Group may lend to the lessor any of the funds necessary to acquire 
the property, or guarantee any indebtedness created in connection with the acquisition of the 
property by the lessor.101  A guarantee by any member of the Lessee Group of the lessee’s 
obligation to pay rent, properly maintain the property, or pay insurance premiums or other 
similar conventional obligations of a net lease does not constitute a guarantee of the 
indebtedness of the lessor. 102   There are no guarantees under the Lease or other DST 
Transaction Documents that violate this requirement.103 

 Profit Requirement.  

The lessor must expect to receive a profit from the transaction apart from the value of or 
benefits obtained from the tax deductions, allowances, credits and other tax attributes arising 
from such transaction.  Under the Revenue Procedure 2001-28 guidelines, this requirement is 
met if: (a) the aggregate amount required to be paid by the lessee to or for the lessor over the 
lease term plus the value of the residual investment exceed an amount equal to the sum of the 
aggregate disbursements required to be paid by or for the lessor in connection with the 
ownership of the property and the lessor’s Equity Investment in the property, including any 
direct costs to finance the Equity Investment; and (b) the aggregate amount required to be paid 
to or for the lessor over the lease term exceeds by a reasonable amount the aggregate 
disbursements required to be paid by or for the lessor in connection with the ownership of the 
property.104  Similarly, the return of a profit to the lessor is arguably indicative of a true upside, 
sufficient to satisfy the sham transaction and benefits and burdens framework established by 
the case law.105  The Trust and the Manager have represented to us that this requirement is 

                                                      
100  In addition, in its private ruling practice under Revenue Procedure 75-21 (the predecessor to Revenue 
Procedure 2001-28, which included a similar requirement), the IRS has generally concluded that the making of an 
improvement by a tenant not permitted under this guideline will not affect the true lease analysis.  See I.R.S. Priv. 
Ltr. Rul. 8712025 (Dec. 18, 1986); see also I.R.S. Gen. Couns. Mem. 36,727 (May 13, 1976) (“We too have found 
no statutory or judicial law reclassifying a lease transaction as a purchase because of lessee improvements”). 
101  Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.05. 
102  Id. at § 4.05. 
103  The Dugaboy Investment Trust, an affiliate of the Company and an indirect owner of the Contributor, has 
provided the Lender with a limited, non-recourse carveout guaranty under which it guarantees the payment and 
performance of certain obligations caused by the Trust’s action or inaction in connection with the Manager’s 
management of the Property.  Further, the Company has provided the Lender with a limited payment guaranty in 
which it guarantees the Trust’s debt service obligations under the Loan for 18 months.  The foregoing limited 
guarantees should not be viewed as an amount of capital at risk in connection with ownership of the Property because 
the potential liability only arises due to events within the control of the Trust.  Because the liability triggers are 
within the control of the Trust, such limited guarantees are distinguishable from a full guarantee of the Trust’s entire 
indebtedness.  
104  Rev. Proc. 2001-28, 2001-1 C.B. 1156 at § 4.06. 
105  While the “Uncontrollable Costs” feature of the Master Lease could potentially be viewed as giving rise 
to a relationship similar to a cash flow lease (e.g., if the pool of items included in the formulation of Uncontrollable 
Costs was so expansive as to include the totality of operating expenses, or a significant portion thereof, thereby 
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expected to be satisfied. 

 Conclusion. 

In light of the above factors, the Lease satisfies most of the pertinent material conditions set 
forth in Revenue Procedure 2001-28 that we believe are necessary for characterization as a true 
lease for federal income tax purposes.  Likewise, under the framework established in the case 
law, the Lease bears the hallmarks of a bona fide lease.  Accordingly, we believe that the Lease 
should be treated as a true lease rather than as a financing for federal income tax purposes. 

VII. The Lease should be treated as a true lease and not a deemed partnership for 
federal income tax purposes. 

It also is necessary to consider whether the Lease could be re-characterized as a partnership for 
federal income tax purposes because if the Trust or the Beneficial Owners are treated as 
partners with the Master Tenant with respect to the ownership of the Property, the Beneficial 
Owners would not be treated as directly holding interests in the Property for income tax 
purposes.  Case law provides that certain factors are indicative that a purported lease may in 
fact be a partnership for federal income tax purposes.106   

 Applicable Standards. 

The courts have focused on the following factors when analyzing this issue: 

                                                      
changing the nature of the Lease), we believe that the limited categories included therein (i.e., real estate taxes and 
similar impositions, insurance, and utilities) are sufficiently tied to historic and anticipated costs and discrete in 
nature such that the Master Lease should still be properly viewed as a true lease and not an agency or a financing 
arrangement. As such, the Uncontrollable Costs adjustment mechanism in the Master Lease should not be viewed 
as a sharing of profits or losses.   
106 See Haley v. Comm’r, 203 F.2d 815 (5th Cir. 1953), rev’g and rem’g 16 T.C. 1509 (1951) (citing 
Culbertson and stating that a transaction will be treated as a partnership rather than a lease “if the agreements and 
the conduct of the parties . . . plainly show the existence of such [a partnership] relationship, and the intent to enter 
into it”); Luna v. Comm’r, 42 T.C. 1067 (1964) (outlining factors that will aid in the determination of whether a 
partnership exists for federal income tax purposes: “[T]he following factors, none of which are conclusive, bear on 
this issue: The agreement of the parties and their conduct in executing its terms; the contributions if any, which each 
party has made to the venture; the parties’ control over income and capital and the right of each to make withdrawals; 
whether each party was a principal and coproprietor, sharing a mutual proprietary interest in the net profits and 
having an obligation to share losses, or whether one party was the employee of the other; whether business was 
conducted in the joint name of the parties; whether the parties filed Federal partnership returns or otherwise 
represented that they were joint venturers; whether separate books of account were maintained for the venture; and 
whether the parties exercised mutual control over and assumed mutual responsibilities for the enterprise.”) (internal 
citations omitted); Bussing v. Comm’r, 88 T.C. 449 (“A partnership for federal income tax purposes is formed when 
the parties to a venture join together capital or services with the intent of conducting a business or enterprise and of 
sharing the profits and/or losses of the venture”).  In Bussing, the parties entered into a multiparty sale lease-back 
transaction intending to qualify under Frank Lyon. In a sale lease-back transaction, rent payments generally offset 
amounts due under the debt incurred to purchase the asset, giving the purchaser-lessor an interest in the rent.  
Because of a remarketing agreement that enabled the seller-lessee to share along with the purchaser-lessor in the net 
residual value of the leased property and that the purchaser-lessor took the property subject to already existing debt 
and therefore bore a risk of loss if the debt was not repaid, the court determined this evidenced a partnership. 
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 Intent.  

The test set forth in Culbertson is applicable in determining whether an agreement is treated as 
a partnership or as a lease.107  The Lease specifically states that the parties do not intend to form 
a partnership or joint venture.108   Likewise, the Lease provides that it is intended to be 
characterized as a true lease and that the parties shall reflect the Lease as such in all applicable 
books, records and reports, including income tax filings.109 

 Joint Contribution of Capital or Services.  

Where persons combine their capital and services together in an enterprise such that they are 
required to deal with each other to realize the economic benefits from the property, the 
arrangement generally will be characterized as a partnership.110  The Trust and the Master 
Tenant do not intend to pool either their capital or services.  The Trust will make the Property 
available to the Master Tenant and will not participate in, or provide services to, the Master 
Tenant’s business (except to the extent necessary to protect its investment in the Property).  
Similarly, the Master Tenant will not provide capital to enable the Trust to acquire or improve 
the Property and will not provide services to the Trust (except to the extent necessary to comply 
with its obligations under the Lease).  

 Joint Capital and Ownership of Capital and Earnings.  

Another factor is whether the participants will have joint control over the capital and earnings 
of the venture.111  The Master Tenant will have control over cash from the Property.  However, 
the Master Tenant should not be deemed to have an ownership interest in the funds to which 
the Trust is entitled and it does not have the power to spend such funds except pursuant to the 
specific terms provided under the Lease.  The Trust and the Master Tenant will each earn a 
separate profit.  The Master Tenant will recognize income or loss based on the difference 
between the rent it receives on its subleases and the expenses of leasing and operating the 
Property.  The Trust will receive a fixed base rent payment payable monthly by the Master 
Tenant.112  The Lease does not provide for any rental payments based on net operating income 
or net cash flow from the operation of the Property.  Thus, none of these parties will jointly 
share in profits or losses; rather, each will bear its own separate risk that a profit will be realized. 

 Sharing of Profits as Co-proprietors.  

Partners generally share profits as co-proprietors. A sharing of profits, however, is not alone 
sufficient to make partners or joint venturers out of participants in a business enterprise if the 

                                                      
107     Comm’r v. Culbertson, 337 U.S. 733 (1949). 
108  See the Lease at §§ 3.5 & 23.15. 
109  See the Lease at §3.5.   
110 Bussing, 88 T.C. 449; Alhouse v. Comm’r, T.C. Memo 1991-652. 
111 Luna v. Comm’r, 42 T.C. 1067 (1964).   
112 See the Lease at §4.1. 
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requisite element of co-ownership is not established.113  A profit share in a lease can be received 
by a lessor as rent without the lessor becoming a partner in the enterprise.  A share of net 
receipts, as opposed to gross receipts, is stronger evidence that a partnership relationship exists, 
but without more, should not cause a lease to be recharacterized as a partnership.  Under the 
Lease, the Master Tenant receives rent from the sublease of the Property whereas the Trust 
receives rent from the Master Tenant.  Under the Treasury Regulations, the sharing of gross 
rents, without more, is very unlikely to create a partnership arrangement.114  There is no sharing 
involved in the present case because the Trust receives a fixed Base Rent from the Master 
Tenant.115  Thus, the Trust and the Master Tenant should not be viewed as sharing in the net 
profits from the Property.  

 Sharing of Losses.   

Although the sharing of losses is not required to obtain partner status, this has often been a 
significant factor in cases distinguishing leases from partnerships.  A mere profit-sharing 
agreement would not be taxed as a partnership absent an intent to form a partnership, especially 
when there was no agreement to share losses.  In this case, the Master Tenant will not share in 
losses generated from an ownership interest in the Property.  Further, in the case of the Lease, 
the Trust will lease the Property to the Master Tenant, and will not share in losses, if any, 

                                                      
113 See Treas. Reg. § 301.7701-1(a)(2) (if an individual owner of farm property leases it to a farmer for a cash 
rental or a share of the crops, they do not necessarily create a separate entity for federal income tax purposes); 
Grandview Mines v. Comm’r, 282 F.2d 700 (9th Cir. 1960), aff’g 32 T.C. 759 (1959) (46.5% of lessee’s net profits 
from leased property; not recharacterized as partnership); Freesen v. Comm’r, 84 T.C. 920 (1985) (“The fact that 
the consideration paid for the use of property is a function of net profits, does not require a finding that a joint 
venture exists”); see also U.S. v. Myra Foundation, 382 F.2d 107 (8th Cir. 1967) (sharecropping arrangement not 
partnership even though landowner furnished seed, paid half of certain expenses, and participated in farming 
operations through a farm manager); White’s Iowa Manual Labor Inst. v. Comm’r, T.C. Memo 1993-364 (same 
result); Harlan E. Moore Charitable Trust v. U.S., 9 F.3d 623 (7th Cir. 1993) (same result); Oblinger Trust v. 
Comm’r, 100 T.C. 114 (1993); cf. Bank of El Paso v. U.S., 509 F.2d 832 (5th Cir. 1975) (holding characterization 
as lease or partnership was a question for the jury and distinguishing Myra Foundation); Rev. Rul. 57-7, 1957-1 
C.B. 435 (arrangements in which coin-operated entertainments were placed on premises and under which the owner 
of the premises received a percentage of the gross receipts were leases); Manchester Music Co., Inc. v. U.S., 733 F. 
Supp. 473 (D.N.H. 1990) (reaching opposite conclusion from Rev. Rul. 57-7); In re Acme Music Co., Inc., 196 B.R. 
925 (W.D. Pa. 1996) (no partnership between owner of premises of operator of coin-operated entertainments where 
owner and operator shared only gross profits, not net profits); Rev. Rul. 92-49, 1992 –1 C.B. 433 (allowing taxpayers 
to elect how to report arrangements described in Rev. Rul. 57-7); see also Duley v. Comm’r, T.C. Memo 1981-246 
(no partnership even though profit sharing because no intent to form partnership, no sharing of losses and no material 
interest in capital); Koss v. Comm’r, T.C. Memo 1989-330 (no partnership when joint sharing of profits because no 
obligation to contribute capital or share losses and no proprietary interest in profits); I.R.S. Priv. Ltr. Rul. 8003027 
(Oct. 23, 1979); I.R.S. Gen. Couns. Mem. 36,113 (Dec. 19, 1974); Rev. Rul. 75-43, 1975-1 C.B. 383. 
114  Treas. Reg. §1.761-1(a); Treas. Reg. §301.7701-1(a)(2) (when an owner of farm land leases property to a 
farmer for a cash rental or a share of the crops, the lease does not necessarily results in a separate entity for federal 
income tax purposes). 
115  See the Lease at §§ 4.1 & 4.2.  As noted above, we believe that the limited categories of expenses included 
in Uncontrollable Costs (i.e., real estate taxes and similar impositions, insurance, and utilities) are sufficiently tied 
to historic and anticipated costs and discrete in nature such that the Master Lease should still be properly viewed as 
a true lease and not as a deemed partnership. As such, the Uncontrollable Costs adjustment mechanism in the Master 
Lease should not be viewed as a sharing of profits or losses and, therefore, is not indicative of a deemed partnership. 
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sustained by the Master Tenant with respect to operating and subletting of the Property. 

 Control Over the Business.   

An arrangement whereby two or more persons share the profits of a common undertaking does 
not constitute a joint venture in the absence of the power to control.116  Typically, a lessor does 
not jointly manage the leased property with the lessee.  The right of a lessor to participate in 
the management of the property, therefore, is an important factor distinguishing leases from 
partnerships.117   Under the terms of the Lease, the Trust will have limited rights to participate 
in the management of the Property.  The Master Tenant will have the right to manage the day-
to-day operation of the Property.  Any sublease by the Master Tenant does not require the 
consent of the Trust, so long as the term of such sublease terminates prior to the term of the 
Lease.118  While any decision to sell or refinance the Property will be made by the Manager on 
behalf of the Trust, this right is typical for a lessor to possess as the owner of the Property and, 
therefore, does not support partnership characterization. In addition, the Trust Agreement 
grants the Beneficial Owners: (i) a right of first offer, and (ii) a right of first refusal upon the 
receipt by any Beneficial Owner of a bona fide Third-Party Offer.119  The right of first offer is 
only operative if a Beneficial Owner wishes to sell its Interests.  Then, the right of first offer is 
subject to an arm’s length negotiation process with the Manager or other Beneficial Owners 
which may not materialize into a sale.  As such, the right of first refusal should not be viewed 
as a shared control arrangement.  Similarly, the right of first refusal is only operative upon the 
receipt of a Third-Party Offer, and the Beneficial Owner (or Manager, as the case may be) may 
only exercise such right on the same arm’s length terms and conditions as contained in the bona 
fide Third-Party Offer.  As such, the right of first refusal should not be viewed as a shared 
control arrangement. 

 Parties’ Agreement and Conduct in Executing its Terms.  

As stated above, the Lease specifically states that the parties do not intend to create a 
partnership or joint venture. 120   Additionally, we believe the terms of the Lease are not 
indicative of a financing arrangement, joint venture or management arrangement.  Accordingly, 
the parties’ agreement and, to our knowledge, their conduct in executing its terms should not 
be indicative of a partnership for federal income tax purposes.121 

                                                      
116 Joe Balestrieri and Co. v. Comm’r, 177 F.2d 867 (9th Cir. 1949); O’Connor v. Comm’r, T.C. Memo 1960-
70 (broker split profits but compensated for losses). 
117 See, e.g., Grandview Mines, 282 F.2d 700; Haley, 203 F.2d 815. 
118  See the Lease at §19.4. 
119  See the Trust Agreement at §6.4. 
120  See the Lease at §23.15. 
121  Sun Capital Partners III, LP v. New England Teamsters & Trucking Industry Pension Fund, No. 16-1376 
(1st Cir. 2019) (in deciding whether two private equity funds (the “Funds”) had created a deemed partnership: “The 
fact that the Funds expressly disclaimed any sort of partnership between the Funds counts against a partnership 
finding as to several of the Luna factors.”). 

Not 
For 

Use
 W

ith
 C

lie
nts



 

 34 

 Maintenance of Separate Books.   

The Master Tenant will not keep books or records on behalf of the Trust, such tasks will be 
performed by the Manager on behalf of the Trust.122  Under the Lease, the Master Tenant will 
keep records as required to report and pay rental payments to the Trust so that the Trust will 
separately report its separate rental income.123 

 Filing of Tax Returns or Other Partnership Action.  

Pursuant to the Lease, no partnership returns will be filed and the parties are prohibited from 
otherwise acting or holding themselves out as partners in a partnership.124  Each party is 
specifically required to reflect the transactions represented by the Lease in all applicable books, 
records and reports (including, without limitation, income tax filings) in a manner consistent 
with true lease treatment. (i.e., in a manner reflecting a relationship between a landlord and 
tenant.)125 

 Lessee Shares in Residual Proceeds.   

Although a number of cases have upheld transactions as leases even though the lessee was 
engaged to provide the lessor with remarketing services in exchange for a share of the sales 
proceeds,126 this factor is not present here.  In addition, any compensation of the Manager, if 
any, upon a sale of the Property is a matter of contract between the Trust and the Manager and 
should not give rise to a partnership between the Master Tenant and the Trust for federal income 
tax purposes. 

 Conclusion. 

Based on these factors, the arrangement between and among the Trust and the Master Tenant 
should not give rise to a deemed partnership for federal income tax purposes. 

VIII. The discussion of the federal income tax consequences contained in the 
Memorandum are correct in all material respects. 

We have reviewed the discussion of federal income tax consequences contained in the 
Memorandum, and we believe that it is correct in all material respects.  Our opinion, however, 
does not address whether the exchange entered into by a Purchaser satisfies all of the 
requirements of Section 1031. 

                                                      
122  Id (applying the Luna factors “The Funds … kept separate books … a fact which tends to rebut partnership 
formation.”) 
123  See the Lease at §23.20. 
124  See the Lease at §23.15; Sun Capital, No. 16-1376 (1st Cir. 2019) (applying the Luna factors “The Funds 
also filed separate tax returns … a fact which tends to rebut partnership formation.”). 
125  See the Lease at §3.5. 
126 See, e.g., Levy, 91 T.C. 838; Casebeer, 909 F.2d 1360. 

Not 
For 

Use
 W

ith
 C

lie
nts



 

 35 

IX. Certain judicially created doctrines should not apply to change the foregoing 
conclusions. 

There are a number of judicially created doctrines that may conceivably apply to the Trust’s 
contractual arrangements, including the economic substance, sham transaction, substance-
over-form, and step transaction doctrines.  For reasons discussed more fully below, none of the 
foregoing doctrines should apply to recharacterize the contractual arrangements or transactions 
in the instant case. 

 Economic Substance and Business Purpose. 

 Applicable Rules. 

Taxpayers generally are free to structure their business transactions as they please, even if 
motivated by tax avoidance considerations.127  While a transaction with no purpose other than 
to reduce taxes will not be recognized for federal income tax purposes, a transaction that has a 
meaningful business purpose and economic substance should be respected, regardless of 
whether the taxpayer also intended to reduce taxes.128 

In Frank Lyon Co. v. U.S.,129 the Supreme Court stated: 

Where . . . there is a genuine multiple-party transaction with economic 
substance which is compelled or encouraged by business or regulatory 
realities, is imbued with tax independent considerations, and is not shaped 
solely by tax-avoidance features that have meaningless labels attached, the 
Government should honor the allocation of rights and duties effectuated 
by the parties.130 

                                                      
127  See Gregory, 293 U.S. 465; Rice’s Toyota World v. Comm’r, 81 T.C. 184, 196 (1983), aff’d in part, rev’d 
in part and rem’d, 752 F.2d 89 (4th Cir. 1985). 
128  Gregory, 293 U.S. at 469; see also Superior Oil Co. v. Mississippi, 280 U.S. 390, 395-96 (1930) (“The 
only purpose of the [taxpayer] was to escape taxation. . .  The fact that it desired to evade the law, as it is called, is 
immaterial, because the very meaning of a line in the law is that you intentionally may go as close to it as you can 
if you do not pass it.”); Knetsch v. U.S., 364 U.S. 361, 365 (1960) (citing Gregory regarding the legal right of a 
taxpayer to decrease or altogether avoid taxes); ACM Partnership, 157 F.3d at 248 n.31 (“[I]t is also well established 
that where a transaction objectively affects the taxpayer’s net economic position, legal relations, or non-tax business 
interests, it will not be disregarded merely because it was motivated by tax considerations.  In analyzing both the 
objective and subjective aspects of ACM’s transaction in this case where the objective attributes of an economically 
substantive transaction were lacking, we do not intend to suggest that a transaction which has actual, objective 
effects on a taxpayer’s non-tax affairs must be disregarded merely because it was motivated by tax considerations.”); 
Yosha v. Comm’r, 861 F.2d 494, 499 (7th Cir. 1988) (a transaction has economic substance when “ . . . it is the kind 
of transaction that some people enter into without a tax motive, even though the people fighting to defend the tax 
advantages of the transaction might not or would not have undertaken it but for the prospect of such advantages — 
may indeed have had no other interest in the transaction.”). 
129  435 U.S. 561 (1978). 
130  Id. at 583-84; see also Cottage Savings Ass’n v. Comm’r, 499 U.S. 554 (1991) (a savings and loan 
association that swapped mortgage portfolios in order to recognize a tax loss was allowed such loss; the Supreme 
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As a result of Frank Lyon, a two-pronged test was developed to determine whether the form of 
a transaction should be respected or disregarded as a sham.  In Rice’s Toyota World, Inc.,131 
the Fourth Circuit articulated this test by stating that “[t]o treat a transaction as a sham, the 
court must find that the taxpayer was motivated by no business purposes other than obtaining 
tax benefits in entering the transaction, and that the transaction has no economic substance 
because no reasonable possibility of a profit exists.”132  This test therefore analyzes both the 
objective and subjective aspects of a transaction, i.e., the economic substance and the subjective 
business motivation behind the transaction, respectively.133  These objective and subjective 
aspects are not “discrete prongs of a ‘rigid two-step analysis,’” but rather are related factors in 
the analysis of whether a transaction has sufficient substance, apart from its tax consequences, 
to be respected.134 

With respect to determining profit potential, the courts have not traditionally established a 
threshold amount of profit to determine whether a transaction should be respected for federal 
income tax purposes.  The Tax Court has in some cases required more than a de minimis 
amount of profit, especially where transactions involving financial instruments are 
concerned.135  Other courts, however, have been reluctant to propose a threshold amount.136 

In United Parcel Service of America, Inc. v. Commissioner,137 the Eleventh Circuit reversed 
the Tax Court138 on the issue of economic substance in finding that the restructuring by United 
Parcel Service (“UPS”) of its excess-value business had both real economic effects and a 
                                                      
Court focused not on the tax-motivated purpose, but on whether the portfolios were materially different by tax as 
opposed to economic standards). 
131  81 T.C. 184 (1983), aff’d in part, rev’d in part and rem’d, 752 F.2d 89 (4th Cir. 1985). 
132  Rice’s Toyota World, 752 F.2d at 91; see also Horn v. Comm’r, 968 F.2d 1229, 1237 (D.C. Cir. 1992) 
(before declaring a transaction an economic sham, the court should consider whether the transaction presented a 
reasonable prospect for economic gain). 
133  Casebeer, 909 F.2d at 1363; accord Lerman v. Comm’r, 939 F.2d 44, 53-54 (3d Cir. 1991) (noting that a 
sham transaction is defined as a transaction that “has no business purpose or economic effect other than the creation 
of tax deductions” and holding that the taxpayer was not entitled “to claim “losses” when none in fact were 
sustained”). 
134  Id. at 1363; see also Jacobson v. Comm’r, 915 F.2d 832, 837 (2d Cir. 1990) (the determination of economic 
substance looks to whether the transaction has any “practical economic effects other than the creation of income tax 
losses”); Weller v. Comm’r, 270 F.2d 294, 297 (3d Cir. 1959) (transactions that do not change the flow of economic 
benefits are disregarded if they do not change the taxpayer’s financial position); Northern Ind. Pub. Serv. Co. v. 
Comm’r, 115 F.3d 506 (7th Cir. 1997), aff’g, 105 T.C. 341 (1995) (the IRS could not set aside transactions which 
resulted “in actual, non-tax related changes in economic position.”); Larsen, 89 T.C. 1229; cf. Kirchman v. Comm’r, 
862 F.2d. 1486 (11th Cir. 1989) (existence of a nontax business purpose does not mandate the recognition of a 
transaction that otherwise lacks economic substance); Goldstein v. Comm’r, 364 F.2d 734 (2d Cir. 1966) (the court 
denied the taxpayer a prepaid interest deduction on debt incurred by the taxpayer solely to generate a deduction 
because the taxpayer could not reasonably have had any purpose in entering the transactions other than to reduce 
taxes). 
135  See Hilton v. Comm’r, 74 T.C. 305, 353 (1980); aff’d per curiam, 671 F.2d 316 (9th Cir. 1982) (a 6% rate 
of return was required for purposes of the economic substance determination); Krumhorn v. Comm’r, 103 T.C. 29 
(1994). 
136  See Estate of Thomas v. Comm’r, 84 T.C. 412, 440 n. 52 (1985) (the court abstained, absent legislative 
guidance, from proposing a particular return for purposes of the determination of profit potential). 
137  254 F.3d 1014 (11th Cir. 2001), rev’g, T.C. Memo 1999-268. 
138  T.C. Memo 1999-268 
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business purpose.  The Court reasoned that setting up a transaction (that otherwise has 
economic substance) with tax planning in mind is permissible as long as it figures in a bona 
fide, profit-seeking business purpose.  In its finding that UPS’s transaction had a valid business 
purpose, the Court noted that “a “business purpose” does not mean a reason for a transaction 
that is free of tax considerations.  Rather, a transaction has a “business purpose”   . . . as long 
as it figures in a bona fide, profit-seeking business.”139 

The economic substance doctrine was developed under an extensive body of case law prior to 
being codified as Section 7701(o) as part of the Reconciliation Act of 2010.140   Before the 
economic substance doctrine under Section 7701(o) can be applied to a transaction, it is 
important to ask whether the economic substance doctrine is relevant to such transaction.  
Section 7701(o)(5)(C) provides that “[t]he determination of whether the economic substance 
doctrine is relevant to a transaction shall be made in the same manner as if this subsection has 
never been enacted.”141  For example, the Joint Committee Report specifically provides that 
“[l]easing transactions, like all other types of transactions, will continue to be analyzed in light 
of all the facts and circumstances.”142  This suggests that the economic substance doctrine as 
codified will be applied as it historically has been applied under the case law. However, 
taxpayers should anticipate that the courts and the IRS could apply the specific language of the 
statute. 

                                                      
139  United Parcel Service of America, Inc., 254 F.3d at 1019. 
140   As codified, the economic substance doctrine is the “common law doctrine under which tax benefits under 
subtitle A with respect to a transaction are not allowable if the transaction does not have economic substance or 
lacks a business purpose.”  Code § 7701(o)(5)(A). 
141  See also Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the 
“Reconciliation Act of 2010,” as amended, in combination with the “Patient Protection and Affordable Care Act” 
(JCX-18-10) (Mar. 21, 2010) [hereinafter “Joint Committee Report”], at 152 (“[T]he provision does not change 
present law standards in determining when to utilize the economic substance analysis.”).  
142   Id.  
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The Joint Committee Report provides for two types of transactions that are not considered 
relevant for purposes of the economic substance doctrine:  (i) transactions giving rise to the 
realization of tax benefits consistent with the intent of Congress; and (ii) certain basic business 
transactions that are respected “under longstanding judicial and administrative practice.”143  
Regarding the first category of transactions to which the economic substance doctrine is not 
relevant, the Joint Committee Report states that “[if] the realization of the tax benefits of a 
transaction is consistent with the Congressional purpose or plan that the tax benefits were 
designed by Congress to effectuate, it is not intended that such tax benefits be disallowed.”144  
Regarding the second category of transactions to which the economic substance doctrine is not 
relevant, the Joint Committee Report states that Section 7701(o) “is not intended to alter the 
tax treatment of certain basic business transactions that, under longstanding judicial and 
administrative practice are respected, merely because the choice between meaningful economic 
alternatives is largely or entirely based on comparative tax advantages.” 145   The Joint 
Committee Report further provides that the economic substance doctrine does not apply to the 
following four basic business transactions:  (i) the choice between capitalizing a business 
enterprise with debt or equity; (ii) a U.S. person’s choice between utilizing a foreign 
corporation or a domestic corporation to make a foreign investment; (iii) the choice to enter a 
transaction or series of transactions that constitute a corporate organization or reorganization 
under subchapter C of the Code; and (iv) the choice to use a related-party entity in a transaction, 
provided that the arm’s-length standard of Section 482 and other applicable concepts are 
satisfied.146  

The legislative history to Section 7701(o) provides limited guidance as to whether the 
economic substance doctrine applies in the first instance.  Specifically, in House Report 111-
443 (the “House Report”), the House Budget Committee explained that it does not intend for 
the provision to alter the tax treatment of “certain basic business transactions that, under 
longstanding judicial and administrative practice are respected, merely because the choice 
between meaningful economic alternatives is largely or entirely based on comparative tax 
advantages.”147   The House Report goes on to note that, “as under present law, whether a 
particular transaction meets the requirements for specific treatment under any of these 
provisions is a question of facts and circumstances.”148 

In addition, the Large Business and International Division of the IRS issued guidance to assist 
examiners and their managers with determining whether it is appropriate to raise the economic 
substance doctrine with respect to a transaction under review (the “LB&I Directive”).149  The 

                                                      
143   Id. at 152-53.  
144  Id. at 152 n. 344. 
145  Id. at 152. 
146  Id. at 152-53. 
147   H.R. Rep. 111-443 at 296. 
148   Id. 
149  LB&I Directive, Guidance for Examiners and Managers on the Codified Economic Substance Doctrine 
and Related Penalties, Control No: LB&I-4-0711-015 (July 15, 2011).  Comments from members of the IRS suggest 
that the IRS does not consider the LB&I Directive to represent substantive guidance for taxpayers.  See Lee A. 
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LB&I Directive lists factors tending to show that it likely would be inappropriate to apply the 
economic substance doctrine, such as if (i) the transaction was not highly structured, (ii) the 
transaction was based on arms’ length terms negotiated by unrelated third parties, (iii) the 
transaction did not involve unnecessary steps, (iv) the transaction was not promoted by a tax 
department or outside counsel, or (v) the transaction generates targeted tax incentives that are, 
in form and substance, consistent with Congressional intent in providing the incentives.150  

If a transaction is relevant and thus subject to the economic substance doctrine, Section 7701(o) 
codifies the position, already taken by many courts, that the economic substance doctrine 
entails application of a conjunctive test.151   Specifically, Section 7701(o)(1) provides that a 
transaction (or series of transactions) to which the economic substance doctrine applies is 
treated as having economic substance only if: (1) it changes in a meaningful way (apart from 
any federal income tax effects) the taxpayer’s economic position; and (2) the taxpayer has a 
substantial purpose (apart from federal income tax effects) for entering into such transaction.  
Before enacting Section 7701(o), some circuit courts of appeal would only require a change in 
economic circumstances or a business purpose.  By enacting Section 7701(o), Congress 
eliminated any distinction between the different federal circuit courts of appeal as to whether 
the foregoing test should be applied conjunctively or disjunctively. 

 Analysis. 

The Trust’s contractual arrangements should be recognized for federal income tax purposes 
according to their form.  As discussed above, the economic substance doctrine does not apply 
to certain basic business transactions, including a U.S. person’s choice between utilizing a 
foreign corporation or a domestic corporation to make a foreign investment.  Although the use 
of Delaware statutory trusts to invest in real properties is not a transaction that is specifically 
included in the list of basic business transactions in the Joint Committee Report that are not 
subject to the economic substance doctrine, the transaction pertaining to “a U.S. person’s 
choice between utilizing a foreign corporation or a domestic corporation to make a foreign 
investment” speaks to the general issue of how a taxpayer structures investments, such that the 
type of entity used by a taxpayer to structure an investment (i.e., corporation, partnership, trust) 
should arguably be considered a basic business transaction that is not relevant and to which the 
economic substance doctrine is not applicable.  Accordingly, the holding by the Beneficial 
Owners of the Property through the Trust should be treated as a transaction that is not relevant 
for purposes of Section 7701(o), such that the economic substance doctrine should not apply. 

Even if for the sake of argument, however, the holding by the Beneficial Owners of the Property 
through the Trust were treated as a transaction that is relevant for purposes of Section 7701(o), 
such transaction should be respected because (i) the Beneficial Owners’ economic positions 

                                                      
Sheppard & Jeremiah Coder, What Does the Economic Substance Directive Mean?, 2011 TAX NOTES TODAY 205-5 
(Oct. 24, 2011).  Even so, the LB&I Directive provided insight into the IRS’s understanding of Section 7701(o). 
150  Id.  
151  See, e.g., Klamath Strategic Investment Fund v. U.S., 568 F.3d 537, (5th Cir. 2009); Coltec v. U.S., 454 
F.3d 1340 (Fed. Cir. 2006); United Parcel Service of America, Inc., 254 F.3d at 1014. 
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are meaningfully changed as a result of entering into the transactions herein; and (ii) there is a 
substantial purpose (apart from federal income tax effects) for the Beneficial Owners for 
entering into the transactions.  Such substantial purpose is to enable each Beneficial Owner to 
be treated as a direct owner of a portion of the Property for federal income tax purposes.  
Furthermore, each Beneficial Owner’s economic position changes in a meaningful way as it 
will be given an opportunity to own an interest in the Property in a manner that it might not 
otherwise be able to do on its own accord due to its respective individual financial limitations.  
In addition, each Beneficial Owner will have a right to its pro rata share of all income and loss 
generated by the bona fide, profit-seeking business of operating the Property, and the allocation 
of all economic benefits and burdens associated with the Property will correspond to the 
respective Interest owned by each Beneficial Owner.  For the foregoing reasons, the 
transactions and contractual arrangements herein should be respected under the economic 
substance doctrine. 

 Sham Transaction Doctrine. 

 Applicable Rules. 

Under the sham transaction doctrine, a transaction may be disregarded if it constitutes a factual 
sham or an economic sham.  A factual sham is a purported transaction that is not executed as a 
factual matter.152  In contrast, an economic sham is a transaction that has occurred, but is devoid 
of economic substance.153  In general, the economic sham doctrine will not be applied if the 
taxpayer can prove that there is either a business purpose for, or economic substance to, the 
given transaction.154  

The application of the sham transaction doctrine is extremely fact specific, and has led courts 
to render somewhat inconsistent rulings in this area.  For example, the Third Circuit in ACM 
Partnership v. Commissioner disregarded the capital loss that arose from a complex, multi-step 
partnership transaction.155   The court ultimately concluded that the steps involved in the 
transaction lacked a non-tax economic effect and did not possess a significant non-tax business 
purpose.156  The Third Circuit nevertheless recognized that “it is well established that where a 

                                                      
152  Brown v. Comm’r, 85 T.C. 968, 1000 (1985), aff’d sub nom, Sochin v. Comm’r, 843 F.2d 351 (9th Cir. 
1988); Brion D. Graber, Can the Battle be Won? Compaq, the Sham Transaction Doctrine, and a Critique of 
Proposals to Combat the Corporate Tax Shelter Dragon, 149 U. Pa. L. Rev. 355, 362-63 (Nov. 2000).   
153  Gregory, 293 U.S. 465; Knetsch, 364 U.S. at 366 (“There may well be single-premium annuity payments 
with non-tax substance which create an ‘indebtedness’ for the purposes of Section 23(b) of the 1939 Code and 
Section 163(a) of the 1954 Code.  But this one is a sham.”); Goldstein, 364 F.2d at 742 (“[T]ransactions that lack 
all substance, utility, purpose, and which can only be explained on the ground the taxpayer sought an interest 
deduction in order to reduce his taxes, will also be so transparently arranged that they can candidly be labeled 
‘shams.’”), cert. denied, 385 U.S. 1005 (1967); Alessandra v. Comm’r, T.C. Memo 1995-238. 
154  Rice’s Toyota World, 81 T.C. at 203 (“Our analysis does not end here.  Mr. Rice’s failure to focus on the 
business or non-tax aspects of the transaction is not necessarily fatal to petitioner’s claim.  If an objective analysis 
of the investment indicates a realistic opportunity for economic profit which would justify the form of the transaction, 
it will not be classified as a sham.”); see also Frank Lyon Co., 435 U.S. 561. 
155  157 F.3d 231, 263 (3d Cir. 1998). 
156  Id. at 247. 
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transaction objectively affects the taxpayer’s net economic position, legal relations, or non-tax 
business interests, [a transaction] would not be disregarded merely because it was motivated 
by tax considerations.”157  The transaction at issue in Boca Investerings Partnership v. U.S.158 
was similar to the ACM transaction, but the District Court for the District of Columbia respected 
the partnership transactions at issue in that case.  The Boca court concluded that the partnership 
had been formed as a valid investment partnership.  It had the potential to make a profit or loss 
from its activities, and the partners were not sheltered from economic risk or guaranteed a 
specific return on their respective partnership investments.  

The Fifth and Eighth Circuits have held that certain foreign tax credit planning strategies 
implemented to achieve tax benefits must be recognized under the sham transaction doctrine 
because the transactions were sufficiently imbued with both economic substance and business 
purpose.  The Fifth Circuit in Compaq Computer Corporation v. Commissioner159 reversed a 
decision of the Tax Court, and held that a purchase and immediate resale of American 
depository receipts (“ADRs”) of a foreign publicly traded corporation possessed economic 
substance.  Specifically, the court concluded that the transaction had objective economic 
substance because tax was Compaq’s principal, but not sole, purpose in entering into the 
transaction. 160   As a result, Compaq could credit the foreign taxes associated with the 
dividend.161  The Eighth Circuit came to a similar conclusion in IES Industries, Inc. v. U.S.,162 
which reversed a district court decision that a purchase and sale of ADRs were sham 
transactions.  

There are a number of cases in this area that are difficult to reconcile.  Nevertheless, the main 
point that appears to underlie all of the cases is the principle enunciated by Judge Learned Hand 
in Gregory v. Helvering—i.e., that tax motivated transactions are not per se invalid, provided 
there is some non-tax business purpose for the transaction.163  

 Analysis. 

The sham transaction doctrine should also not apply to recharacterize the Trust’s contractual 
arrangements because all of the component steps necessary to implement the proposed 
contractual arrangements will actually occur.  Moreover, the economic sham concept should 
not apply to the instant case because the parties have a substantial business purpose in 
undertaking the investment in the Interests, and, as discussed above, the transactions will have 
                                                      
157  Id. at 248, fn. 31. 
158  167 F. Supp. 2d 298 (D.D.C. 2001). 
159  277 F.3d 778 (5th Cir. 2001), rev’g, 113 T.C. 214 (1999). 
160  Id. at 786-87. 
161  Id. at 788. 
162  IES Industries, Inc. v. U.S., 253 F.3d 350 (8th Cir. 2001), rehearing denied sub nom., Alliant Energy Corp. 
v. U.S., 2001 U.S. App. LEXIS 24929 (8th Cir. 2001) (the facts of Compaq Computer and of IES Industries are in 
large part identical because the strategy upon which the transactions were based was developed and marketed by the 
same securities broker). 
163  69 F.2d 809, 810 (2d Cir. 1934) (“Anyone may so arrange his affairs that his taxes shall be as low as 
possible; he is not bound to choose that pattern which will best pay the Treasury; there is not even a patriotic duty 
to increase one’s taxes.”) aff’d. 293 U.S. 465 (1935).   
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economic substance.  Thus, the sham transaction doctrine should not be applied to 
recharacterize the contractual arrangements and transactions at issue. 

 The Substance-Over-Form and Step Transaction Doctrines. 

 Applicable Rules. 

It is an oft-cited principle that taxpayers generally are free to structure their business 
transactions as they please, even if motivated by tax avoidance considerations.164 However, as 
a general rule, the incidence of taxation depends on the substance rather than the form of a 
transaction.  Under the substance-over-form doctrine, a court should respect the form of a 
transaction where it accurately reflects the underlying substance.  “If, however, the substance 
and form of a transaction do not comport, then the substance of the transaction controls for 
purposes of U.S. federal tax law.”165   

In determining whether the form of a transaction reflects the substance of the transaction, a 
taxpayer’s motivations are “largely irrelevant – what instead is important is, in the words of 
Gregory, ‘what was done.’”166  “To determine the substance of the transactions, we consider 
all of their aspects that shed any light upon their true character.”167 

Courts may recharacterize transactions using the substance-over-form doctrine in cases where 
mere formalities were designed to make a transaction appear to be other than what it was.168  
For example, in Court Holding, a corporation entered into an oral agreement to sell its sole 
asset; however, before the sale was consummated, the corporation’s tax attorney advised that 
the sale would result in the imposition of a large income tax on the corporation.  To avoid this 
tax liability, and upon advice of its tax attorney, the corporation changed the transaction by 
having the corporation declare a liquidating dividend to its shareholders, and having the 
shareholders enter into a written agreement with the same purchaser on substantially the same 
terms and conditions previously agreed upon by the corporation.  The Supreme Court affirmed 
the Tax Court’s holding that the sale by the shareholders was in substance a sale by the 
corporation. 

The application of any substance-over-form doctrine is extremely fact specific, which has led 
courts to render somewhat inconsistent rulings in this area.169  There are a number of cases in 
this area that are difficult to reconcile.  Nevertheless, as enunciated by Judge Learned Hand in 
Gregory v. Helvering: “Any one may so arrange his affairs that his taxes shall be as low as 
possible; he is not bound to choose that pattern which will best pay the Treasury; there is not 

                                                      
164  See Gregory, 293 U.S. 465 (1935); Rice’s Toyota World, 81 T.C. at 196. 
165 AWG Leasing Trust v. U.S., 592 F. Supp. 2d 953 (N.D. Ohio 2008). 
166   Principal Life Ins. Co. & Subs. v. U.S., 70 Fed. Cl. 144 (2006).  
167  Communications Satellite Corp. v. U.S., 625 F.2d 997, 1000 (1980). 
168 Court Holding Co., 324 U.S. 331.   
169   See, e.g., ACM Partnership, 157 F.3d at 263 (3d Cir. 1998); Boca Investerings Partnership, 167 F. Supp. 
2d 298. 
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even a patriotic duty to increase one’s taxes.”170 

A subset or derivation of the substance-over-form doctrine is the step transaction doctrine. 
Courts have applied three separate versions of the so-called “step transaction doctrine” to 
determine whether purportedly separate steps should be combined as components of a single 
transaction: (i) the “end result” test, (ii) the “mutual interdependence” test, and (iii) the “binding 
commitment” test.171 Nevertheless, the IRS cannot use the step transaction doctrine to invent 
steps that did not occur or recast a transaction into another transaction with the same number 
of steps.172   

The Tax Court applied both the end result and mutual interdependence tests in Andantech.  In 
Andantech, a U.S. partnership was formed with two non-U.S. partners to cause the foreign 
partners to recognize a significant portion of the income attributable to a sale-leaseback 
transaction that the partnership entered into with Comdisco.173  Almost all of the partnership 
interests were then contributed to a U.S. indirect subsidiary of a U.S. bank, so that the bank 
could enjoy the benefits of the losses (attributable to interest and depreciation) generated by 
the partnership’s lease arrangement with Comdisco.174  The Tax Court, applying both the end 
result and mutual interdependence tests, concluded that a more direct characterization of the 
transaction was a direct sale-leaseback arrangement between Comdisco and bank’s 
subsidiary.175  The court analyzed a number of facts in reaching this conclusion, but the salient 
fact was that all of the parties intended the ultimate result (i.e., that bank’s subsidiary would 
participate in the lease) and the intermediate steps were meaningless apart from tax 
considerations.   

The Second Circuit rejected a somewhat similar argument by the IRS in Grove v. 
Commissioner.176  The IRS in Grove attempted to reorder a donation of stock followed by a 
redemption as a redemption of the stock followed by a gift of cash.177  The Tax Court refused 
to permit the IRS to recast the transaction, reasoning that there was no reason to recast the form 
of the transaction chosen by the taxpayer, even though the form was tax-motivated.178  The 
only effect of the IRS’s recast would be to create a tax liability in a transaction form that was 
                                                      
170 69 F.2d 809, 810 (2d Cir. 1934) aff’d. 293 U.S. 465 (1935).  
171  Stephen S. Bowen, The End Result Test, 72 TAXES 722 (December 1994). 
172  Esmark, Inc. v. Comm’r, 90 T.C. 171, 196 (1988) (“Respondent proposes to recharacterize the tender 
offer/redemption as a sale of the Vickers shares followed by a self-tender.  This characterization does not simply 
combine steps; it invents new ones.  Courts have refused to apply step-transaction in this manner”), aff’d without 
published opinion, 886 F.2d 1318 (7th Cir. 1989). 
173  T.C. Memo 2002-97. 
174 Id. 
175  Id. 
176  490 F.2d 241, 247 (2d Cir. 1973). 
177  Id. at 245. 
178  Id. at 247 (“We are not so naive as to believe that tax considerations played no role in Grove’s planning.  
But foresight and planning do not transform a non-taxable event into one that is taxable.  Were we to adopt the 
Commissioner’s view, we would be required to recast two actual transactions — a gift by Grove to RPI and a 
redemption from RPI by the Corporation — into two completely fictional transactions — a redemption from Grove 
by the Corporation and a gift by Grove to RPI.  Based upon the facts as found by the Tax Court we can discover no 
basis for elevating the Commissioner’s ‘form’ over that employed by the taxpayer in good faith.”).   
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no more direct than the form chosen by the taxpayer.  Thus, the mere fact that a taxpayer 
considers the federal income tax effects of a transaction in its planning should not transform a 
non-taxable event into a taxable event. 

 Analysis. 

The contractual arrangements and the transactions at issue should be respected according to 
their form because their form is consistent with their underlying substance, the acquisition by 
the Beneficial Owners of an undivided fractional interest in the Property, and there is a 
substantial business purpose for such form.  Moreover, the allocation of all economic benefits 
and burdens associated with the Property corresponds to the respective Interest in the Trust 
owned by each Beneficial Owner such that the substance of the economic arrangement among 
the parties is consistent with the form. 

The step transaction doctrine should not be applicable to the Trust’s contractual arrangements.  
In this case, the Purchasers constitute a separate, diverse and unrelated group desiring to acquire 
a portion of the Property as offered by the Trust under a private placement of the Interests.  
Thus, the ultimate result of the contractual arrangements (i.e., collective ownership of the 
Property by an unrelated group of Purchasers) can only be achieved if the intermediate steps of 
(i) the Trust acquiring the Property, and (ii) offering the Interests for sale to the Purchasers is 
first undertaken.  Thus, the step transaction doctrine should not be applied to recharacterize the 
transaction steps utilized to implement the proposed contractual arrangement.  Moreover, even 
if the IRS were to collapse the transaction steps together, the resulting transaction (a direct 
purchase of the Property by the Purchasers) should not significantly change the resulting 
federal income tax effect of the Trust’s contractual arrangements. 

 

************** 

A number of issues discussed in this opinion have not been definitively resolved by statutes, 
regulations, rulings or judicial opinions.  Accordingly, no assurances can be given that the 
conclusions expressed herein will be accepted by the IRS, or, if contested, would be sustained 
by a court, or that legislative changes or administrative pronouncements or court decisions may 
not be forthcoming that would significantly alter or modify the conclusions expressed herein.  
Each prospective Purchaser must consult its own tax counsel about the tax consequences of an 
investment in an Interest, including the tax consequences applicable to such prospective 
Purchaser under the TCJA. 

This opinion is solely for your information and assistance with respect to the sale of Interests 
in the Property.  Each prospective Purchaser is encouraged to consult with his or her tax advisor 
in determining whether to purchase an Interest.  Other than as set forth herein, this opinion may 
not be relied upon, circulated, quoted, or otherwise referred to by any other person or for any 
other purpose, including in connection with any other transaction or arrangement, nor may 
copies of this opinion be delivered to any other person without our prior written consent. This 
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opinion does not address any tax consequences of the acquisition of an Interest other than those 
specifically addressed herein.  This opinion is not applicable as to any individual tax 
consequences of a Purchaser or the individual application of the Section 1031 rules to such 
Purchaser.  Our willingness to render the opinion set forth herein neither implies, nor should 
be viewed as implying, any approval or recommendation of an investment in the Property. 

In rendering our opinion, we have considered the applicable provisions of the Code, final, 
temporary and proposed regulations thereunder, pertinent judicial authorities, interpretive 
rulings and revenue procedures issued by the IRS and such other authorities as we have 
considered relevant as of the date of this opinion. It should be noted that statutes, regulations, 
judicial decisions and administrative interpretations are subject to change at any time and, in 
some cases, with retroactive effect.  This opinion is not binding upon the IRS or courts of 
applicable jurisdiction, which may disagree with all or any portion of the opinion expressed 
herein. We undertake no obligation to update the opinions expressed herein after the date of 
this letter.  Furthermore, our opinion is conditioned upon the accuracy and completeness of the 
representations set forth in the Representation Letter.  This opinion does not address any other 
tax consequences of the acquisition of an Interest. 

************** 

This opinion is written to support the promotion and marketing of the proposed transaction, 
and each prospective Purchaser should seek advice based on the Purchaser’s particular 
circumstances from an independent tax advisor. 

************** 

We are furnishing this opinion solely in connection with the sale of the Interests described 
herein. Accordingly, the Trust may only circulate this opinion in connection with the sale of 
the Interests to potential Purchasers.  This opinion may be relied upon by Purchasers in 
connection with their purchase of Interests, but may not be relied upon, circulated, quoted or 
otherwise referred to by any other person or for any other purpose, including in connection 
with any other transaction or arrangement nor may copies of this opinion be delivered to any 
other person without our prior written consent. 

 

Very truly yours, 

 

Baker & McKenzie LLP 
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EXHIBIT C 

FINANCIAL FORECAST 

The following Financial Forecast is intended to supplement the disclosures contained in this Memorandum.  
The Financial Forecast begins December 2023, which coincides with the first Base Rent payment under the Master 
Lease.  The Financial Forecast is for nine years, which aligns with the Loan maturity.  The Financial Forecast was 
prepared based upon the Sponsor’s assumptions, including current estimates of income and expenses relating to the 
operation of the Property.  We believe these assumptions are reasonable and we are not aware of any material factors 
other than as set forth in the Memorandum of which this Exhibit C forms a part that would necessarily cause the 
financial information contained in the Financial Forecast to fail to be indicative of future operating results.  However, 
if the assumptions with respect to the Property do not prove correct, the Property will have difficulty in achieving its 
anticipated results.  Some of the other underlying assumptions may not materialize, and unanticipated events and 
circumstances may occur.  Therefore, the actual results achieved during the period covered are likely to vary from the 
Financial Forecast, and the variation may be material.  As a result, a Beneficial Owner’s rate of return may be higher 
or lower than that set forth herein.  A Beneficial Owner’s return on its investment in the Interests will depend upon 
economic factors and conditions beyond the Sponsor’s control. 
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DST UNDERWRITING MODEL

OFFERING SUMMARY

Offering Price Financing Terms Forecasted Year 1 Return
Net Operating Income 3,611,566$               Mortgage Principal 31,300,000$                    Base Rent 3,611,566$             
Capitalization Rate 1 5.83% Interest Rate 2 4.50% Asset Management Fee (115,500)                 
Offering Price Less Reserves 61,961,253$            Amortization Partial Interest Only Cash Flow Before Debt Service 3,496,066$             

Annual Interest Only Payment 1,408,500$                       Debt Service (1,408,500)              
Maturity Date November 1, 2032 Net Cash Flow 2,087,566$            
Interest Only Term 36 months Annualized Cash on Cash Return 6.81%

ESTIMATED USES OF PROCEEDS

Sources
Offering Proceeds 30,661,253$             
Loan Proceeds 31,300,000$             
Total Sources 61,961,253$            

Application Total Acquisition Costs
Selling Commissions and Fees Real Estate Acquisition Price 57,750,000$          

Selling Commission 1,839,675$               6.00% 2.97% Contribution Fee 577,500                  
Managing Broker-Dealer Fee 429,258                     1.40% 0.69% 58,327,500$          
Marketing/ DD Expense Allowances 413,927                     1.35% 0.67% Acquisition Closing Costs
Organization and Offering Expenses 183,968                     0.60% 0.30% Title & Recording Costs 12,420$                            

Total 2,866,827$               9.35% 4.63% Legal Costs 567,195                            
Costs of Acquisition 579,615$                

Total Acquisition Costs 59,094,426$             95.37% Financing Closings Costs
Total 59,094,426$             95.37% Loan-Related Costs 187,311$                          

187,311$                
Total Application 61,961,253$            

Total Acquisition Costs 59,094,426$          

1 The Capitalization Rate equals the quotient of (a) the Stabilized Net Operating Income divided by (b) the Offering Price less any amounts initially allocated to the Reserve accounts.
2 The Interest Rate will reset in 2029. We are currently projecting ~6.25%.

Investment Summary
NexPoint Life Sciences DST III

 % of Offering 
Proceeds 

% of Total 
Proceeds
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DST UNDERWRITING MODEL 10/31/2021 44865 45230 45596 45961 46326 46691 47057 47422
Net Operating Income Summary

NexPoint Life Sciences DST III

2.04% -2.45% -11.67% 2.50% 2.50% 2.50% (1)
Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9

11 Rental Income 3,611,566$      3,685,287$      3,595,163$      3,175,555$      3,254,944$      3,336,317$      3,419,725$      3,505,218$      3,592,849$      
12 Rent Abatement -                  -                  -                  -                  -                  -                  -                  -                  -                  
13 Potential Gross Revenue 3,611,566$      3,685,287$      3,595,163$      3,175,555$      3,254,944$      3,336,317$      3,419,725$      3,505,218$      3,592,849$      
13 Write-Offs -                  -                  -                  -                  -                  -                  -                  -                  -                  
14 Net Rental Income 3,611,566$      3,685,287$      3,595,163$      3,175,555$      3,254,944$      3,336,317$      3,419,725$      3,505,218$      3,592,849$      
16 Other Income -                  -                  -                  -                  -                  -                  -                  -                  -                  

Total Revenue 3,611,566$     3,685,287$     3,595,163$     3,175,555$     3,254,944$     3,336,317$     3,419,725$     3,505,218$     3,592,849$     

Less: Capex, Reserves, & TI/LC -               -               -               -               -               -               -               -               -               

NOI 3,611,566$     3,685,287$     3,595,163$     3,175,555$     3,254,944$     3,336,317$     3,419,725$     3,505,218$     3,592,849$     
(1) As discussed in the PPM, the financial projection is for nine years, which aligns with the Loan maturity. The Sponsor’s business plan is to sell the Property at a profit within approximately five to nine years.

Exit & Return Scenarios for DST Investors

Cumulative Cash Returned to DST Investors Pre-Sale 6,229,806           7,473,950           8,721,076           9,970,162           11,226,469         
Investors Breakeven Cap Rate (Excluding Distributions) 5.15% 5.35% 5.55% 5.77% 6.00%

Year 5 Year 6 Year 7 Year 8 Year 9
Sale Price 72,332,082         74,140,384         75,993,893         77,893,741         79,841,084         
Cap Rate 4.50% 4.50% 4.50% 4.50% 4.50%

Sale Price PSF 525                      538                      551                      565                      579                      
Annual Property Value Appreciation/Depreciation 3.3% 3.3% 3.2% 3.2% 3.2%

Projected Cost of Sale (lender/broker/disposition fees) 5.50% 5.50% 5.50% 5.50% 5.50%
Loan Repayment (29,058,033)        (28,279,415)        (27,548,457)        (26,770,483)        (25,942,468)        

Return on Sale to DST Investors 39,295,785         41,783,247         44,265,772         46,839,102         49,507,357         

Total Return to DST Investors 45,525,591         49,257,198         52,986,848         56,809,264         60,733,826         
Annual Capital Appreciation 9.7% 10.1% 10.4% 10.7% 10.9%

Equity Multiple 1.48x 1.61x 1.73x 1.85x 1.98x
Annual Levered Yield 4.06% 4.06% 4.07% 4.07% 4.10%

Levered IRR 8.78% 8.89% 8.90% 8.87% 8.82%

Exit & Return Scenarios for DST Investors

Cumulative Cash Returned to DST Investors Pre-Sale 6,229,806           7,473,950           8,721,076           9,970,162           11,226,469         
Investors Breakeven Cap Rate (Excluding Distributions) 5.15% 5.35% 5.55% 5.77% 6.00%

Sale Price 65,098,874         66,726,345         68,394,504         70,104,367         71,856,976         
Cap Rate 5.00% 5.00% 5.00% 5.00% 5.00%

Sale Price PSF 472                      484                      496                      509                      521                      
Annual Property Value Appreciation/Depreciation 1.0% 1.3% 1.5% 1.6% 1.8%

Projected Cost of Sale (lender/broker/disposition fees) 5.50% 5.50% 5.50% 5.50% 5.50%
Loan Repayment (29,058,033)        (28,279,415)        (27,548,457)        (26,770,483)        (25,942,468)        

Return on Sale to DST Investors 32,460,403         34,776,981         37,084,349         39,478,144         41,962,375         

Total Return to DST Investors 38,690,209         42,250,932         45,805,425         49,448,305         53,188,844         
Annual Capital Appreciation 5.2% 6.3% 7.1% 7.7% 8.2%

Equity Multiple 1.26x 1.38x 1.49x 1.61x 1.73x
Annual Levered Yield 4.06% 4.06% 4.07% 4.07% 4.10%

Levered IRR 5.12% 5.98% 6.52% 6.88% 7.12%

Sponsor's Sale Upside Forecast

Base Case Forecast
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DST UNDERWRITING MODEL
Forecasted Statement of Cash Flows

NexPoint Life Sciences DST III
(2)

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 
EFFECTIVE GROSS REVENUE 3,611,566$            3,685,287$            3,595,163$            3,175,555$            3,254,944$            3,336,317$            3,419,725$            3,505,218$            3,592,849$            
Property Management Fees -                              -                              -                              -                              -                              -                              -                              -                              -                              
NET OPERATING INCOME 3,611,566$            3,685,287$            3,595,163$            3,175,555$            3,254,944$            3,336,317$            3,419,725$            3,505,218$            3,592,849$            

Master Lease Rent

Base Rent 3,467,104              3,537,875$            3,541,236$            3,127,921$            3,206,120$            3,286,273$            3,368,429$            3,452,640$            3,538,956$            
Master Tenant Base Income 144,463$               147,411$               53,927$                 47,633$                 48,824$                 50,045$                 51,296$                 52,578$                 53,893$                 

Asset Management Fee (115,500)$              (173,250)$              (57,750)$                (57,750)$                (57,750)$                (57,750)$                (57,750)$                -$                       -$                       
Amortization Reserve (662,748)                (662,748)                (167,061)                256,664                 184,164                 168,331                 414,164                 274,164                 195,070                 
Debt Service (1,408,500)             (1,465,101)             (2,087,707)             (2,087,707)             (2,087,707)             (2,152,709)             (2,477,718)             (2,477,718)             (2,477,718)             
Total Cash Flow to Trust 1,280,356$            1,236,777$            1,228,718$            1,239,129$            1,244,827$            1,244,145$            1,247,125$            1,249,086$            1,256,308$            
Total Cash on Cash Return 4.18% 4.03% 4.01% 4.04% 4.06% 4.06% 4.07% 4.07% 4.10%

FORECASTED PRINCIPAL AMORTIZATION
Beginning Loan Balance 31,300,000$          31,300,000$          31,243,399$          30,547,407$          29,819,441$          29,058,033$          28,279,415$          27,548,457$          26,770,483$          
Principal Amortization -                              (56,601)                  (695,992)                (727,966)                (761,409)                (778,617)                (730,958)                (777,975)                (828,015)                
Ending Balance 31,300,000$          31,243,399$          30,547,407$          29,819,441$          29,058,033$          28,279,415$          27,548,457$          26,770,483$          25,942,468$          
Yield 4.18% 4.03% 4.01% 4.04% 4.06% 4.06% 4.07% 4.07% 4.10%

TAX ANALYSIS FOR NON-1031 INVESTOR
Estimated Taxable Income (Loss) (555,533)                (599,112)                (607,171)                (596,760)                (591,062)                (591,744)                (588,764)                (586,803)                (579,581)                
Estimated Tax Refund / Benefit @ 37.0% rate (205,547)                (221,672)                (224,653)                (220,801)                (218,693)                (218,945)                (217,843)                (217,117)                (214,445)                
Yield Net of Tax Benefit 1,485,903              1,458,448              1,453,371              1,459,930              1,463,520              1,463,090              1,464,968              1,466,203              1,470,753              
Effective Tax Equivalent Yield1 7.69% 7.55% 7.52% 7.56% 7.58% 7.57% 7.58% 7.59% 7.61%

1 Effective Taxable Equivalent Yield represents the yield required to achieve equivalent after tax cash flow on an interest-bearing investment, which has no shelter from depreciation and would be taxed at a marginal tax rate of 37.0%.
2 As discussed in the PPM, the financial projection is for nine years, which aligns with the Loan maturity. The Sponsor’s business plan is to sell the Property at a profit within approximately five to nine years.

Amortization Reserve Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 
Beginning Balance -                         662,748                 1,325,496              1,492,557              1,235,893              1,051,729              883,398                 469,234                 195,070                 
Received 662,748                 662,748                 497,061                 -                         -                         -                         -                         -                         -                         
Used -                         -                         (330,000)                (256,664)                (184,164)                (168,331)                (414,164)                (274,164)                (195,070)                
Ending Balance 662,748                 1,325,496              1,492,557              1,235,893              1,051,729              883,398                 469,234                 195,070                 0                             
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DST UNDERWRITING MODEL
Forecasted Cash Flows

NexPoint Life Sciences DST III

(1)
Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9

Base Rent 3,467,104$                     3,537,875$                     3,541,236$                     3,127,921$                     3,206,120$                     3,286,273$                     3,368,429$                     3,452,640$                     3,538,956$                     
Less: Asset Management Fee (115,500)                          (173,250)                          (57,750)                            (57,750)                            (57,750)                            (57,750)                            (57,750)                            -                                    -                                    
Residual Cash Flows 3,351,604$                     3,364,625$                     3,483,486$                     3,070,171$                     3,148,370$                     3,228,523$                     3,310,679$                     3,452,640$                     3,538,956$                     

Debt Service (1,408,500)$                    (1,465,101)$                    (2,087,707)$                    (2,087,707)$                    (2,087,707)$                    (2,152,709)$                    (2,477,718)$                    (2,477,718)$                    (2,477,718)$                    

Amortization Reserve (662,748)$                        (662,748)$                        (167,061)$                        256,664$                         184,164$                         168,331$                         414,164$                         274,164$                         195,070$                         

Total Cash Flow 1,280,356$                      1,236,777$                      1,228,718$                      1,239,129$                      1,244,827$                      1,244,145$                      1,247,125$                      1,249,086$                      1,256,308$                      
Total Cash on Cash Return 4.18% 4.03% 4.01% 4.04% 4.06% 4.06% 4.07% 4.07% 4.10%
(1) As discussed in the PPM, the financial projection is for nine years, which aligns with the Loan maturity. The Sponsor’s business plan is to sell the Property at a profit within approximately five to nine years.
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ASSUMPTIONS AND NOTES FOR THE FORECAST 

1 Acquisition 

Trust Purchase Price Acquisition Date Appraised As-Is Value Date of Value 

NexPoint Life Sciences 
III DST $57,750,000 December 20, 2023 $59,000,000 October 23, 2023 

 

2 Financing 

Borrower Lender Loan Amount Interest Rate Term Amortization 

NexPoint Life 
Sciences III DST 

Wings 
Financial Credit 

Union 
$31,300,000 

Fixed 4.5%, 
then adjusted 
to the 2029 

Rate 

10 year Amortization beginning 
December 2025 

 

 

3 Maximum Offering Amount 

Total  
Acquisition Costs1 Total Offering Proceeds Total Capitalization2 Total Class 1 & Class 2 

Interests3 
$59,094,426 $30,661,253 $61,961,253 $30,661,253 
 
1. Includes the purchase price under the MIPA, transactional closing costs, fees and financing closing 

costs. 
2. Includes the Contributor’s share of the Interests, all estimated costs and expenses related to the 

Offering, marketing, and transferring of the Interests, and the payment of the Facilitation Fee in the 
amount of $577,500. 

3. The annualized cash-on-cash return is calculated based on sum of Class 1 Beneficial Interests being 
sold to Investors (up to 100% ownership of the Trust).  

 
4 Management Fees 

Fee Rate Annual Estimate Recipient 

Asset Management  0.0%-0.30% $0-$173,250 Asset Manager 
 
1. The Asset Manager will receive the Asset Management Fee of: (a) 0.2% in the first year of the Asset 

Management Agreement, (b) 0.3% in the second year of the Asset Management Agreement, (c) 0.1% in 
the third to seventh year of the Asset Management Agreement, (d) 0.0% in the eighth to tenth year of the 
Asset Management Agreement, and (e) 0.1% in the eleventh to thirteenth year of the Asset Management 
Agreement, of the purchase price under the MIPA equal to $57,750,000 paid ratably, monthly in arrears.  
The Asset Manager may, at its sole discretion, defer a portion or all of the Asset Management Fee.   
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5 Master Lease Rent Schedule 

Under the Master Lease, the Master Tenant shall pay the annual amount of Base Rent as specified in Exhibit 
A to the Master Lease, replicated below.  The Base Rent is payable monthly, in arrears, on the last day of each calendar 
month.   

Lease 
Period Base Rent 

Year 1 $3,467,104 

Year 2 $3,537,875 

Year 3 $3,541,236 

Year 4 $3,127,921 

Year 5 $3,206,120 

Year 6 $3,286,273 

Year 7 $3,368,429 

Year 8 $3,452,640 

Year 9 $3,538,956 

Year 10 $3,627,430 

Year 11 $3,718,116 

Year 12 $3,811,069 

Year 13 $2,911,562 

 

6 Reserve Accounts 

Pursuant to its authority under the Trust Agreement to establish additional reserves it determines are 
necessary to pay anticipated ordinary current and future Trust expenses, the Manager established the Amortization 
Reserve in connection with the Trust’s anticipated amortization payments under the Loan Documents and other Trust 
expenses.  The Amortization Reserve had no initial funds as of the closing of the Loan.  The Manager intends to use 
the operating income to fund the Amortization Reserve during the first three years of the Trust, then gradually use the 
Amortization Reserve to supplement the Trust’s amortization payments over the future.   

Account Initial Deposit Future Funding 

Amortization Reserve $0 $1,822,557 

Total $0 $1,822,557 
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7 Capital Expenditures and Improvements 

Category $ Needed Notes 

Immediate Needs $0  

Priority Needs $0  

Estimated Long-Term Needs $121,932 Parking lot sealing, façade refurbishing, and 
carpet replacement. 

Total Anticipated Needs $121,932  
 

1. Because the Tenant is responsible for the repair and maintenance pursuant to the Tenant Lease, the 
Sponsor does not believe that a Property-related reserve is necessary.   

 
 
8 Depreciable Basis for Non-1031 Investors 

The forecasted statement of cash flows depicts the effective tax equivalent yield for Purchasers who are not 
engaged in a Section 1031 Exchange, based on the following depreciation assumptions.  Allocations to buildings and 
land are derived from the “Conclusion of Land Valuation” section of the Appraisal.  The building allocation amount 
is depreciated over 27.5 years and the land is depreciated annually according to the Modified Accelerated Cost 
Recovery System (MACRS) method of accelerated asset depreciation required by the Code. The calculations are also 
based on an assumed effective tax rate of 37% of taxable income.   

 Buildings Land 

Allocation ($) $54,900,000 $4,100,000 
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